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SECTION 9 Probate, Will Assignment or Divorce Decree of an existing Bar or Liquor Store License:

1. Current Licensee's Name:
(Exactly as it appears on license) Last First Middle

2. Assignee's Name:

Last First Middle
3. License Type: License Number: Date of Last

4, ATTACHTOTHIS APPLICATION A CERTIFIED COPY OF THEWILL, PROBATE DIST INSTRUMENT, OR DIVORCE
DECREE THAT SPECIFICALLY DISTRIBUTES THE LIQUOR LICENSETO T GNEE TO THIS APPLICATION.

SECTION 10 Government: (for cities, towns, o

nties only)

1. Governmental Entity:

2. Person/desigriée:;

Last First Middle Contact Phone Number

A SEPARATE LICENSE MUST BE OBTAINED FOR EACH PREMISES FROM WHICH SPIRITUOUS LIQUOR IS SERVED.

SECTION 11 Person to Person Transfer:

Questions to be completed by CURRENT LICENSEE (Bars and Liquor Stores ONLY-Series 06,07, and 09).

. , C o TN - § . . - “
1. Current Licensee's Name: sTemES s VLo P S Epfity @ el

(Exactly as it appears on license) Last ) First Middle

2. Corporation/L.L.C. Name: ~ Q\
(Exactly as it appears on license)

v Cawmaca Kf\n_

(Exactly as it appears on license) =

3. Current Business Name:

4. Physical Street Location of Business: Street_ &t & S . @(A-—-:Ab < STLS T T .1‘9

City, State, Zip _ Mt e X | Ar B AR «::‘:J

5. License Type: :& L 'ZKD’VL License Number__ © b o2z oo 225 e
6. If more than one license to be transfered: License Type: ~ / N~ License Number: b /h*
7. Current Mailing Address: Street 2ol (S TH Sevnzex

(Other than business) ] ]
City, State, Zip Do U DN o A L T‘é LAz

A}

8. Have all creditors, lien holders, interest holders, etc. been notified of this transfer? E:YES O NO

9. Does the applicant intend to operate the business while this application is pending? [ YES/&NO if yes, complete Section
5 of this application, attach fee, and current license to this application.

10. 1, DOV AD WG L AWl 3 e G 2, hereby authorize the department to process this application to transfer the

(print full name)
privilege of the license to the applicant, provided that all terms and conditions of sale are met. Based on the fulfillment of these

conditions, | certify that the applicant now owns or will own the property rights of the license by the date of issue.

Voo A S Vo Alda ?‘_) \Lu,gaszi“\ declare that | am the CURRENT OWNER, AGENT, MEMBER, PARTNER
7 (print full name)

STOCKHO EE of the stated Ilcense. | have read the above Sectigh 11 and confirm that all statements are
true, correct, omplete. ‘D
State of T A County of A A
Signaturé of CURRENF-HCENSEE) The foregoing instrument was acknowledged before me this
2 L Aﬁr \u ~— 3 ?—O l
= ay, Month Year
ISR LXBIRS Bi%- AR, )
g Kevin A Kramber
My Commission Expiras @gﬂ’ature of NOTARY PUBLIC)



BILL OF SALE

FOR VALUABLE CONSIDERATION of Ten Dollars ($10.00) Douglas Biggers, Buyer,
and Emilio Cornejo, Seller, with other valuable consideration, receipt of which is hereby

acknowledged, the Seller, hereby grants, bargains, sells and transfers unto Buyer, its
representatives, or assigns, to have and to hold forever, Arizona State Series 6 Liquor License #

06020029.
FURTHERMORE, Seller warrants it is the lawful owner of the License, that it has the

right, to sell/transfer the License and that the License is free and clear of all claims and liens
whatsoever. Seller further agrees to warrant and defend the same against the lawful claims and

demands of all persons whomsoever.

DATED this ™7 day of _/APr1 | ,2011.

SELLER: o

Pty SR
By: Emilio Cornejo

Individually
STATEOF | 2¥0> )
. : Sss.
COUNTY OF LJ[ S¢ )
A nt The foregoing instrument was acknowledged before me this {' ’\H\ day of
=00 ‘ ~, 2011 by Emilio Cornejo.
72 \ ' 0 7'/“
210mla L Seelin
Notary Public
£5 0% BIANKA WOOTEN §

W

Vly ( I,() i i i S { { g ] Z Notary Public, St T
N < , ;o2 ) Slate of
mmission EXplIeS. , | II "/, ... A asi ; .“?xaf'
1 I’“'“\\\\\\\‘

P




BILL OF SALE

IN CONSIDERATION OF THE SUM OF the sum of Ten Dollars and other valuable
consideration, receipt of which is hereby acknowledged, the Seller, Douglas Biggers, hereby grants,
bargains, sells and transfers unto Buyer, BZB Venue Operating, an Arizona limited liability company
to have and to hold forever, the “Asset” known as Arizona Series 6 Liquor License # 06020029.

FURTHERMORE, Seller warrants it is the lawful owner of Asset, that it has the right to sell
the Asset and that the Asset is free and clear of all claims and liens whatsoever. Seller further

agrees to warrant, hold harmless, indemnify and defend the Buyer against claims and demands of
all persons whomsoever claiming any legal and/or equitable interest in the Asset.

DATED this 2« *“day of June, 2011,

SELLER:

Doug\las Biggers -

STATE OF ARIZONA )

. 8s.

COUNTY OF PIMA )

vV
The foregoing instrument was acknowledged before me this & day of
}- ~z ,2011 by .

4

lic

My Commission Expires: \orz S 23
R———

Ngtary Public State of Arizona
Pima County

Kevin A Kramber
Mylcommls:iun Expiras




SECTION 12 Location to Locatio. fransfer: (Bars and Liquor Stores ONLY)
APPLICANTS CANNOT OPERATE UNDER A LOCATION TRANSFER UNTIL IT IS APPROVED BY THE STATE

1. Current Business: Name LA CABANABAR

(Exactly as it appears on license)

Address 8198 S. KANSAS SETTLEMENT RD. WILLCOX, AZ 85643
2. New Business: Name OO B isBIE &‘\N“M
(Physical Street Location)
Address QA4 Ao Suwoew Bz R 1&% 8D e D
!
3. License Type: __ "6-BAR License Number; 06020029
4. If more than one license to be transferred: License Type: N/A License Number: N/A

5. What date do you plan to move? __ &“ATE OeTOBEV2 2o0\\ What date do you plan to open? \LaTz OLXT. 2o\

SECTION 13 Questions for all in-state applicants excluding those applying for government, hotel/motel, and
— restaurant licenses (series 5, 11, and 12):

ARS. § 4-207 (A) and (B) state that no retailer's license shall be issued for any premises which are at the time the license application is received by

the director, within three hundred (300) horizontal feet of a church, within three hundred (300) horizontal feet of a public or private school building with
kindergarten programs or grades one (1) through (12) or within three hundred (300) horizonal feet of a fenced recreational area adjacent to such school building.
The above paragraph DOES NOT apply to:

a) Restaurant license (§ 4-205.02) ¢) Government license (§ 4-205.03)
b) Hotel/motel license (§ 4-205.01) d) Fenced playing area of a golf course (§ 4-207 (B)(5))

1. Distance to nearest school: Qeo ft. Name of school _<5°%c . ;a“uwuf- '%c—u-Qe-;e;

Address ‘ve Roacvts Wive @D, -?m&‘am AAZ. BBk
City, State, Zip

——
Name of church ST ATV L Lo

2. Distance to nearest church: CLQQ ft.

City, State, Zip
3. l'am the: ﬁLessee [J Sublessee [ Owner [ Purchaser (of premises)

4. [f the premises is leased give lessors: Name DSy DIE “\‘—(j\a‘fﬁ-‘ e

Address  Po ooy ?4% T o : AZ—,
City, State, Zip

4a. Monthly rental/lease rate $_%~ Soo What is the,remaining length of the lease S yrs.
4b. What is the penalty if the lease is not fulfilled? $ Q_g or other 35E A vnac Usas? \ﬁAu Ny
(give details - attac?addltlonal sheet if necesgary)

5. What is the total business indebtedness for this license/location excluding the lease? $ >
Please list debtors below if applicable.

Last First Middle Amount Owed Mailing Address City State Zip
— U 4
(ATTACH ADDITIONAL SHEET IF NECESSARY) )
6. What type of business will this license be used for (be specific)? STV vmmn ST VW oF [ TS A

5



28. BANKRUPTCY OF TENANT: If Tenant should make a general assignment for
the benefit of creditors, or file a voluntary petition in bankruptcy, or be adjudicated bankrupt or
insolvent, or permit a receiver to be appointed to take possession of a substantial portion of the
Tenant's assets or of this leasehold, and such bankruptcy, insolvency or receivership proceedings are
not dismissed within sixty (60) days, then the Landlord may, without notice or demand, terminate
this Lease and forthwith re-enter and repossess the demised premises and remove all persons
therefrom and under no circumstances shall this Lease be assigned or transferred by operation of law.

29. DEFAULTS/REMEDIES:

(a) Defaults: The occurrence of any one or more of the following events shall
constitute a material default and breach of this Lease by Tenant:

(i) the vacating or abandonment of the Premises by Tenant;

(1) the failure by Tenant to make any payment of rent or any @:her

......

payment required to be made by Tenant hereunder, when due. o

(1ii))  the failure by Tenant to observe or perform any of the covené‘ﬁts,
conditions, or provisions of this Lease to be observed or performed by Tenant, other than described
in paragraph (ii) above, where such failure shall continue for a period of five (5) days after written

deemed to be in default if Tenant commenced such cure within said five (5) day period and,
thereafter, diligently prosecutes such cure to completion.

(iv)  the making by Tenant of any general arrangement for the benefit of
creditors; the filing by or against Tenant of a petition to have Tenant adjudged bankrupt or a petition
for reorganization or arrangement under any law relating to bankruptey (unless, in the case of a
petition filed against Tenant, the same is dismissed within thirty (30) calendar days); the appointment
of a trustee or receiver to take possession of substantially all of Tenant's assets, located at the
Premises or of Tenant's interest in this Lease, where possession is not restored to Tenant within thirty
(30) calendar days; or, the attachment, execution, or other judicial seizure of substantially all of
Tenant's assets located at the Premises or of Tenant's interest in this Lease where such seizure is not
discharged within sixty (60) days.

) Remedies: In the event of any default or breach by Tenant, Landlord may at
any time thereafter, with or without notice or demand and without limiting Landlord in the exercise
of any right or remedy which Landlord may have by reason of such default or breach:



(1) terminate Tenant's right to possession of the Premises by any lawful
means, in which case this Lease shall terminate and Tenant shall immediately surrender possession
/ of the Premises to Landlord. In such event, Landlord shall be entitled to recover from Tenant all
/ damages incurred by Landlord by reason of Tenant's default, including but not limited to: the cost
of recovering possession of the Premises; expenses of reletting, including necessary renovation and
alteration of the Premises; reasonable attorney's fees; any real estate commission actually paid and
unpaid rent for the term of the lease subject to mitigation duty of Landlord. Unpaid installments of
rent or other sums shall bear interest from the date due at the rate of ten percent (10%) per annum.
In the event Tenant shall have abandoned the Premises, L.andlord shall have the option of either
retaking possession of the Premises and recovering from Tenant the amount specified in this
paragraph, or proceeding under other provisions herein.

(1) maintain Tenant's right to possession, in which case this Lease shall
continue in effect whether or not Tenant shall have abandoned the Premises. In such event, Lanlerd
shall be entitled to enforce all of Landlord's rights and remedies under this Lease, including the mght
to recover the rent as it becomes due hereunder.
[
Tt

(iii)  pursue any other remedy now or hereafter available to Landlord under
the laws or judicial decisions of the State of Arizona, .

(iv)  enter and take possession of the Landlords liened personalty ofithe
Tenant and to continue to operate the business under a temporary interim permit or under the exiéifng
license and take all necessary steps to have the Liquor License transferred to Landlord or its assigniee.
Tenant agrees it is material that the Liquor License remain on the premises and shall cooperate with
the Landlord to effectuate a transfer of the Liquor License, if transferable, to the Landlord or its
assignee. The fair market value, if any, of a transferable Liquor License owned by Tenant which may
be transferred to Tenant or its assignee will be off-set against the amount of unpaid rent under the

terms of this Lease.

(c) Default by Landlord: Landlord shall not be in default unless Landlord fails
to perform obligations required of Landlord within a reasonable time, but in no event later than
fifteen (15) days after written notice by Tenant to Landlord and to the holder of any first mortgage
or deed of trust covering the Premises whose name and address shall have theretofore been furnished
to Tenant in writing specifying wherein Landlord has failed to perform such obligations; provided,
however, that if the nature of Landlord's obligation is such that more than fifteen (15) days are
required for performance, then Landlord shall not be in default if Landlord commences performance
within such fifteen (15) day period and thereafter diligently prosecutes the same to completion. If
Landlord does not perform, mortgagee may perform in Landlord's place and Tenant must accept such
performance. If such default is not timely cured, then Tenant may terminate this Lease or avail itself
any remedy available at law or in equity.




SECTION 13 - continued

7. Has a license or a transfer license for the premises on this application been denied by the state within the past one (1) year?

L YES @ NO if yes, attach explanation.
8. Does any spirituous liquor manufacturer, wholesaler, or employee have any interest in your business? [ YES NO

9. Is the premises currently licensed with a liquor license? (JYES & NO If yes, give license number and licensee’s name:

N/A

License # N/A (exactly as it appears on license) Name

SECTION 14 Restaurant or hotel/motel license applicants:

1. Is there an existing restaurant or hotel/motel liquor license at the proposed location? [] YES [ NO
If yes, give the name of licensee, Agent or a company name:

and license #:

Last First Middle
If the answer to Question 1 is YES, you may qualify for an Interim Permit to operate while your application is pending; consult

' A.R.S. § 4-203.01; and complete SECTION 5 of this application.

3. All restaurant and hotel/motel applicants must compiete a Restaurant Operation Plan (Fori
Department of Liguor Licenses and Control.

4. As stated in A.R.S. § 4-205.02.G.2, a restaurant is an establishment which

from the sale of food. Gross revenue is the revenue derived from all
premises. By applying for this [ hotel/motel [ restaurant licepse’ | certify that | understand that | must majntain a
minimum of 40 percent food sales based on these definitiops&nd have included the Restaurant Hotel/MoteIl.LRecords

Required for Audit (form LIC 1013) with this applicatio G

0114) provided by the

applicant’s signature A

As stated in A.R.S § 4-205.02 (B), | understand it is my responsibility to contact the Department of Liquor Licénses and
Controi to schedule an inspection n ali tables and chairs are on site, kitchen equipment, and, if applicab!’t;:{;:I patio barriers
are in place on the licensed preafises. With the exception of the patio barriers, these items are not required to:be properly
installed for this inspectio ailure to schedule an inspection will delay issuance of the license. If you are not ready for your
inspection 80 days a filing your application, please request an extension in writing, specify why the extension is necessary,
and the new i ction date you are requesting. To schedule your site inspection visit www.azliquor.gov and click on the

“Information” tab. -
applicants initials

SECTION 15 Diagram of Premises: (Blueprints not accepted, diagram must be on this form)
1. Check ALL boxes that apply to your business:

Entrances/Exits Liquor storage areas Patio: /é. Contiguous
[ Service windows O Drive-in windows [0 Non Contiguous

Is your licensed premises currently closed due to construction, renovation, or redesign? KYES O NO

2.
If yes, what is your estimated opening date? Oex, 2} 201\
month/day/year
3. Restaurants and hotel/motel applicants are required to draw a detailed floor plan of the kitchen and dining areas including
the locations of all kitchen equipment and dining furniture. Diagram paper is provided on page 7.
4. The diagram (a detailed floor plan) you provide is required to disclose only the area(s) where spiritous liguor is to be
sold, served, consumed, dispensed, possessed, or stored on the premises unless it is a restaurant (see #3 above).
5. Provide the square footage or outside dimensions of the licensed premises. Please do not include non-licensed premises,

such as parking lots, living quarters, etc.

As stated in A.R.S. § 4-207.01(B), | understand it is my responsibility to notify the Departme
and Control when there are changes to boundaries, entrances, exits, added or deleted doo
windows,or increase or decrease to the square footage after submitting this initial drawing

of Liquor Licenses
indows or service

ap initials



SECTION 15 Diagram of Premises

4. In this diagram please st only the area where spirituous li  Jris to be sold, served, consumed,

dispensed, possessed or stored. It must show all entrances, exits, interior walls, bars, bar stools,
hi-top tables, dining tables, dining chairs, the kitchen, dance floor, stage, and game room. Do not
include parking lots, living quarters, etc. When completing diagram, North is up 1.
If a legible copy of a rendering or drawing of your diagram of premises is attached to this
application, please write the words “diagram attached” in box provided below.

SECTION 16 Signature Block

|,  DOUGLAS WILLIAM BIGGERS , hereby declare that | am the OWNER/AGENT filing this

(print full name of applicant)
ted in Section 4, Question 1. | have read this application and verify all statements to be

State of ARIZONA County of PIMA

Notary Public State of Arizona
Pima County

Kevin A Kramber

My Commission Expires

The foregoing mstrungggf\gas acknowledged before me this
%
207 AR \L.T 2011
D Morth Year

ez S k'ZQ\a

b_D.ay) Month  Year Wemre of NOTARY PUBLIC

My commission expires on :
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ALCOHOLIC BEVERAGE LICENSE

License 06020029

Issue Date: 9/29/2009 Expiration Date: 6/30/2012

Issued To:
EMILIO CORNEJO, Owner

Mailing Address:

LA CABANA BAR S—— ey e .. 7 E%}CL;% fb?jgi;{o
YR e ay S SCITLEMENTRE I'Q © 4 @ 0 ./ 8198 KANSAS SETTLEMENT RD
’ Bmle ~ e o M B WILLCOX, AZ 85643




A7 CORPORATION COMMISSION

FILE N homeniromsammes

2.

FILED ARTICLES OF ORGANIZATION
of
JUN 1 & 2011 BZB Venue Operating, LLC

An Arizona Limited Liability Company

2he limited liability company is: BZB Venue Operating, LLC

Registered Office. The address of the registered office in Arizona: P.O. Box 748, Tucson, AZ

85702, located in the county of Pima. The address of the business location is: 94 Main Street,
Bisbee, AZ 85603.

Purpose: This limited liability company is organized to transact any and all lawful business
for which a limited liability company may be organized under Arizona law.

Statutory Agent. The name and address of the statutory agent of the company is:

Douglas W. Biggers, 4554 E. Camp Lowell Dr., Tucson, AZ 85712, county of Pima.

Dissolution. The latest date, if any, on which the limited liability company must dissolve

is:  The limited Liability company shall have perpetual life.

Management. Management of the limited liability company is vested in a manager. The
names and addresses of each person who is a manager and each member who owns a twe

percent or greater interest in the capital or profits of the limited liability company are: '_".f:.;f
Members: ‘
Douglas W. Biggers and Kathleen Gannon On A Lark Productions, LLC 1.
3970 W. New York Dr. 8258 S. Long Bar Ranch PL.
Tucson, AZ 85745 Vail, AZ 85641

Manager:

Douglas W. Biggers
3970 W. New York Dr.
Tucson, AZ 85745

Limitation of Liability: To the fullest extent permitted by Arizona law as the same may here
exist or may after be amended, a Manager, Member, officer, employee, agent of or advisor to
the Company shall be exempt from any liabilities of the Company or any liabilities arising
from services performed on behalf of the Company.

Indemnification: This Company shall indemnify any person who incurs expenses or
liabgﬁi;;y reason of the fact that he or she is or was a Manager, Member, officer, or agent of

the €om W

By: Dquglas W.?Biggers ~
Organizer

EXECUTED this _{ ’JQ day of June, 2011

A A



ACCEPTANCE OF APPOINTMENT BY STATUTORY AGENT

Douglas W. Biggers., 4554 E. Camp Lowell Dr., Tucson AZ 85712, located in the county of
Pima, having been designated to act as Statutory Agent for BZB Venture Operating, L.L.C.,
hereby consents to act in that capacity until removed or resignation is submitted in accordance
with the Arizona Revised Statutes.

day of June, 2011.

By:[ Douglas W. Biggers




OPERATING AGREEMENT OF
BZB Venue Operating, LLC

THIS AGREEMENT is made and entered into as of the 23 day of June, 2011, by and
among Douglas Biggers and Kathleen Gannon (husband and wife) as MEMBERS and On a Lark
Productions, L.L.C., a Utah limited liability company; and, Douglas Biggers as MANAGER.

ARTICLE I
FORMATION, NAME, PURPOSES, DEFINITIONS

1.1  Formation. Pursuant to the Arizona Limited Liability Company Act (the “ACT”),
the parties have formed an Arizona limited liability company effective upon the filing of the Articles
of Organization of this COMPANY (“ARTICLES”) with the Arizona Corporation Commission. The
parties shall immediately, and from time to time hereafter, as may be required by law, execute all
amendments to the ARTICLES, and do all filing, recording and other acts as may be approprlate to
comply with the operation of the COMPANY under the ACT. v

1.2 Intent. Althoughthis COMPANY is a limited liability company under Arizona *aw
it is the intent of the MEMBERS that the COMPANY shall always be operated in a mariner
con51stent w1th its treatment as a “partnership” for federal and state mcome tax purposes, unless
that the COMPANY not be operated or treated as a “partnershlp” for purposes of Section 303 ofithe
federal Bankruptcy Code. No MEMBER shall take any action inconsistent with these express-"ed
intentions of the parties hereto.

1.3  Name. The name of this COMPANY shall be:
“BZB Venue Operating, LLC”
1.4  Place of Business. The principal place of business of the COMPANY shall be 94

Main Street, Bisbee, Arizona, 85603 or such other place as the MANAGER shall determine in the
MANAGERS’ sole discretion.

1.5 Effective date of Agreement; Enforceability. The effective date of this Agreement
(the “Effective Date”) shall be the date of filing of the Articles.

1.6  Purpose. This COMPANY has been formed for the purpose of operating an
entertainment venue or any other lawful activities as determined by unanimous vote of the
MEMBERS from time to time, which vote shall be memorialized in the form of a Company
resolution.

Page 1 of 21



1.7 Term. This COMPANY shall commence upon the filing of its ARTICLES and shall
continue until such time as it shall be terminated under the provisions of Article IX hereof.

1.8 Members. The name and address of each of the MEMBERS of this COMPANY are:
Douglas Biggers and Kathleen Gannon,3970 W. New York Dr., Tucson, AZ 85745 and On a Lark
Productions, 8258 S. Long Bar Ranch Pl., Vail, AZ 85641.

1.9  Agentfor Service of Process. The name and business address of the agent for service
of process for the COMPANY is Douglas Biggers, 4554 East Camp Lowell, Tucson, AZ 85712, or
such other person as the MANAGER shall appoint from time to time.

1.10  Definitions. Whenever used in this AGREEMENT, the following terms shall have
the following meanings:

“ACT” shall mean the Arizona Limited Liability Company Act, as shall be amended from
time to time.

an ADDITIONAL MEMBER pursuant to Article VIII of this AGREEMENT. e

“AGREEMENT” means this AGREEMENT. No other document or oral agreement arrﬁéihg
the MEMBERS shall be treated as part of or superseding this AGREEMENT unless it is reducecl to
writing and it has been signed by all of the MEMBERS.

“ARTICLES” means the articles of organization of this COMPANY filed with the Anzona
Corporation Commission.

“CAPITAL ACCOUNT” means the account established and maintained foreach MEMBER
in accordance with this AGREEMENT and applicable TREASURY REGULATIONS.

“CAPITAL CONTRIBUTION” shall mean any contribution to the capital of the COMPANY
in cash, property or services by a MEMBER whenever made. “INITIAL CAPITAL
CONTRIBUTION” shall mean the initial contributions to the capital of this COMPANY made
pursuant to Section 2.1 of this AGREEMENT. “ADDITIONAL CAPITAL CONTRIBUTIONS”
shall mean the contributions made pursuant to 2.2 of this AGREEMENT.

“CODE” means the Internal Revenue Code of 1986, as amended from time to time.
“COMPANY” means BZB Venue Operating, LLC.
“DISTRIBUTABLE CASH” means all cash, revenues and funds received from COMPANY

operations, less the sum of the following to the extent paid or set aside by the MANAGER: (i) all
principal and interest payments on indebtedness of the COMPANY and all other sums paid to

Page 2 of 21



lenders; (ii) all cash expenditures incurred incident to the normal operation of the COMPANY’s
business; and (iii) such cash RESERVES as the MANAGER deems reasonably necessary to the
proper operation of the COMPANY’s business.

“FISCAL YEAR” means the COMPANY’s fiscal year, which shall be the twelve month
period ending at the end of the month of December of each year.

“INTEREST?” shall mean the proportion thata MEMBER’s positive CAPITAL ACCOUNT
(ifany) bears to the aggregate positive CAPITAL ACCOUNTS of all MEMBERS whose CAPITAL
ACCOUNTS have positive balances.

“LOSSES” shall mean, for each FISCAL YEAR, the losses and deductions of the
COMPANY determined in accordance with accounting principles consistently applied from year to
year under the method of accounting and as reported, separately or in the aggregate, as appropriate,
onthe COMPANY ’s information tax return filed for federal income tax purposes, plus any expendi-
tures described in Section 705(a)(2)(B) of the CODE.

“MAJORITY-IN-INTEREST” shall mean MEMBERS owning a simple majority of the
PERCENTAGE INTERESTS.

“MAN AGER” shall mean Douglas Biggers or each other person that becomesa MANAGER

(o

“MANAGER?” throughout this AGREEMENT B

“MARITAL COMMUNITY” shall mean a MEMBER’s marital community and, for purpoées
of this AGREEMENT, shall mean the spouse married to the MEMBER as of the date of the signing
of this AGREEMENT and the MEMBER.

“MEMBER” shall mean each of the parties who executes a counterpart of this
AGREEMENT as a MEMBER and those who hereafter become an ADDITIONAL MEMBER. To
the extent a MANAGER has purchased an INTEREST in the COMPANY, such MANAGER will
have all the rights of a MEMBER with respect to such INTEREST, and the term “MEMBER” as
used herein shall include a MANAGER to the extent he has purchased such an INTEREST in the
COMPANY. All MEMBERS shall be collectively referred to as the “MEMBERS”,

“ORGANIZATION EXPENSES” shall mean those expenses incurred in connection with the
formation of the COMPANY.

“PERCENTAGE INTEREST” shall be the percentage interests in the capital, profits and
losses of this COMPANY, as set forth herein .

“PERSON” shall mean any individual and any legal entity, and their respective heirs,
executors, administrators, legal representatives, successors, and assigns.
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“PROFITS” shall mean, for each FISCAL YEAR, the income and gains of the COMPANY
determined in accordance with accounting principles consistently applied from year to year under
the method of accounting and as reported, separately or in the aggregate, as appropriate, on the
COMPANY’s information tax return filed for federal income tax purposes, plus any income
described in Section 705(a)(1)(B) of the CODE.

“RESERVES” means, with respect to any fiscal period, funds set aside and amounts allocated
during such period to reserves which shall be maintained in amounts deemed sufficient by the
MANAGER for working capital and to pay taxes, insurance, debt service or other costs or expenses
incident to the ownership or operation of the COMPANY’s business.

“TREASURY REGULATIONS” shall mean the Regulations issued by the United States
Department of the Treasury under the CODE.

“WITHDRAWAL EVENT” shall mean those events and circumstances listed in Arizona
Revised Statutes, Section 29-733, of the ACT.

ARTICLE 11

CAPITALIZATION OF THE COMPANY

2.1 Initial Capital Contributions. Each MEMBER shall make the following CAPITAL
CONTRIBUTION to the COMPANY on or before thirty (30) days after the filing of the ARTICLES
with the Arizona Corporation Commission:

MEMBER CONTRIBUTION PERCENTAGE lNTEREST
Douglas Biggers $ 5 ﬁ m 30%
Kathleen Gannon $ (0 / 30%

On a Lark Productions $ ag& m 40%

2.2  Additional Capital Contributions. No additional CAPITAL CONTRIBUTIONS
shall be required, unless the MANAGERS unanimously determine that more capital in a reasonable
amount is required to continue to give effect to the purpose of the COMPANY and all MEMBERS
agree to the request for additional capital.

23 Capital Accounts.
(@)  Debits and Credits. A separate CAPITAL ACCOUNT shall be maintained

for each MEMBER in accordance with the applicable provisions of the TREASURY
REGULATIONS: (i) each MEMBER’s CAPITAL ACCOUNT shall be credited with such
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MEMBER’s CAPITAL CONTRIBUTIONS, such MEMBER’s distributive share of PROFITS
allocated to such MEMBER in accordance with the provisions of this AGREEMENT, any items in
the nature of income or gain that are specially allocated pursuant to Section 6.4 hereof, and the
amount of any COMPANY liabilities that are assumed by such MEMBER or that are secured by any
COMPANY property distributed to such MEMBER; (ii) each MEMBER’s CAPITAL ACCOUNT
shall be debited by the amount of cash distributed to such MEMBER in accordance with this
AGREEMENT, the gross asset value of any other COMPANY property distributed to such
MEMBER pursuant to any provisions of this AGREEMENT, such MEMBER’s distributive shares
of LOSSES allocated to such MEMBER in accordance with this AGREEMENT, any items in the
nature of expenses or losses that are specially allocated pursuant to Section 6.4, and the amount of
any liabilities of such MEMBER that are assumed by this COMPANY or that are secured by any
property contributed by such MEMBER to the COMPANY; (iii) if any interest in this COMPANY
is transferred in accordance with the terms of this AGREEMENT, the transferee shall succeed to the
CAPITAL ACCOUNT of the transferor to the extent it relates to the transferred interest; and (iv) if
the gross asset values of the COMPANY assets are adjusted pursuant to this AGREEMENT, the
CAPITAL ACCOUNTS of all MEMBERS shall be adjusted simultaneously to reflect the aggregate
net ad]ustment as if this COMPANY had recognized gain or loss equal to the adjustment andf the

AGREEMENT.

R

(b) Interpretation and Changes. The foregoing provisions and the o"&'a'er
provisions of this AGREEMENT relating to the maintenance of CAPITAL ACCOUNTS rare
intended to comply with the CODE and applicable TREASURY REGULATIONS and shall be
interpreted and applied in a manner consistent therewith. If the MANAGER shall determine, after
consultation with the COMPANY accountant and counsel, that it is prudent to modify the manner
in which the CAPITAL ACCOUNTS, or any debits or credits thereto are allocated or computed, in
order to comply with such applicable federal law, the MANAGER shall make such modification
without the consent of any other MEMBER, provided the MANAGER determines in good faith that
such modification s not likely to have a material adverse effect on the amounts properly distributable
to any MEMBER upon the termination of this COMPANY and that such modification will not
increase the liability of any MEMBER to third parties.

2.4  Default. If any MEMBER fails to make the required CAPITAL CONTRIBUTIONS
under the terms of this AGREEMENT, the COMPANY shall have all rights and remedies, at law
or equity, to enforce the provisions of this AGREEMENT.

2.5  No Additional Capital Contribution Obligations. Except with the consent of a
Majority of the MEMBERS and all of the MEMBERS and all of the MEMBERS making such
contributions, no MEMBER shall have any obligation to make contributions to the capital of the
COMPANY in excess of the amounts set forth herein. The CAPITAL CONTRIBUTIONS of the
MEMBERS and the respective interests of the MEMBERS in the PROFITS and LOSSES of the
COMPANY are reflected in this AGREEMENT and any amendment hereto.
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ARTICLE 11
ALLOCATIONS AND DISTRIBUTIONS

3.1  Allocation of Profits and Losses. All PROFITS and LOSSES of the COMPANY
for any year shall be allocated among the MEMBERS in accordance with their PER CENTAGE
INTERESTS.

3.2 Distribution of Company Funds. Interim distributions will be disbursed among the
MEMBERS in accordance with their PERCENTAGE INTERESTS. Amounts available upon
dissolution as set forth in this AGREEMENT shall be distributed among the MEMBERS in
accordance with their PERCENTAGE INTERESTS.

ARTICLE 1V

RIGHTS AND DUTIES OF MANAGER

4.1 Management. The business and affairs of the COMPANY shall be managed
exclusively by its designated MANAGER. The MANAGER shall direct, manage and control: ghe
business of the COMPANY to the best of its ability and shall have full and complete authority,
power and discretion to make any and all decisions and to do any and all things which ithe
MANAGER shall deem to be reasonably required to accomplish the purpose and objectives of the
COMPANY. No MEMBER other than a MANAGER shall have the authority to act for or bind the
COMPANY.

4.2  Number, Tenure and Qualifications. Initially Douglas Biggers shall act as the
MANAGER of the COMPANY. The number of MANAGERS of the COMPANY may be fixed
from time to time by the affirmative vote of a unanimous vote of the MEMBERS, but in no instance
shall there be less than one MANAGER. Each MANAGER shall hold office until the next annual
meeting of MEMBERS or until its successor shall have been elected and qualified. MANAGERS
need not be residents of the State of Arizona or MEMBERS of the COMPANY.

4.3 Powers of MANAGER. Without limiting the generality of Section 4.1, each
MANAGER independently shall have the power and authority, on behalf of the COMPANY:

To incur debt and contract with third parties by or on behalf of the
COMPANY with the prior written consent of all MEMBERS;

To purchase liability and other insurance to protect the COMPANY ’s property
and business;
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To hold and own any COMPANY real and/or personal properties in the name
of the COMPANY;

To invest any COMPANY funds temporarily (by way of illustration but not
limitation) in time deposits, short-term governmental obligations, commercial paper and/or other
investments, with a unanimous vote of the MEMBERS;

Upon the affirmative vote of all of the MEMBERS to sell or otherwise dispose
of all or substantially all of the assets of the COMPANY as part of a single transaction or plan so
long as such disposition is not in violation of or a cause of a default under any other agreement to
which the COMPANY may be bound. However, the provisions of Section IX shall not require a
unanimous vote. The event itself shall trigger the obligation to sell the real property initially
purchased and the COMPANY;

To execute on behalf of the COMPANY all instruments and documents
properly required to maintain and operate the COMPANY, including, without limitation, checks;
drafts; notes and other negotiable instruments; mortgage or deeds of trust; security agreements
financing statements documents prov1d1ng for the acqu1s1t10n mortgage or dlsposmon of the

documents necessary, in the opinion of the MANAGER

To employ accountants, legal counsel, managing agents or other expertsi'o
perform services for the COMPANY and to compensate them from COMPANY funds. If the
MANAGER pays such professionals from his own personal funds, he shall provide evidence:of
payment and be reimbursed by the COMPANY or its MEMBERS equally;

To act as “tax matters partner” pursuant to Section 6221 of the CODE,;

To make an assignment for the benefit of creditors of the COMPANY, file
a voluntary petition in bankruptcy or appoint a receiver for the COMPANY, provided such action
has been approved in advance in writing by a unanimous vote of the MEMBERS;

To enter into any and all other agreements on behalf of the COMPANY, with
any other PERSON or entity for the sole purpose of maintaining the initial real property purchased
by or acquired by the COMPANY; and

To do and perform all other acts as may be necessary or appropriate to the
conduct of the COMPANY ’s business, so long as it is in keeping with the COMPANY purpose.
Unless authorized to do so by this AGREEMENT or by a MANAGER, no MEMBER, agent, or
employee of the COMPANY shall have any power or authority to bind the COMPANY in any way,
to pledge its credit or to render it liable for any purpose. However, a MANAGER may act, in
accordance with this AGREEMENT, by a duly authorized attorney-in-fact, if required to do so by
a third party in a bonafide transaction.
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4.4  No Exclusive Dutp. A MANAGER shall not be required to manage the COMPANY
as that MANAGER’s sole and exclusive function and such MANAGER may have other business
interests and may engage in other activities in addition to those relating to the COMPANY. Neither
the COMPANY nor any MEMBER shall have any right, by virtue of this AGREEMENT, to share
or participate in such other investments or activities of the MANAGER or to the income or proceeds
derived therefrom.

4.5  Bank Accounts. Each MANAGER may from time to time open bank accounts in
the name of the COMPANY. The signature of only one of the MANAGERS is all that shall be
required to sign checks and make withdrawals from all such accounts unless the MANAGERS
determine otherwise.

4.6  Indemnity of MANAGER. All the MEMBERS hereby agree that the COMPANY
hereby agrees to indemnify and hold harmless each MANAGER for all actions taken as.d

MANAGER to the fullest extent permitted by Arizona law.

47  Resignation. Any MANAGER of the COMPANY may resign as a MANAGER gf
the COMPANY at any time by giving written notice to the MEMBERS of the COMPANY. The
resignation of any MANAGER shall take effect upon receipt of notice thereof or at such later tlme
as shall be specified in such notice; and, unless otherwise specified therein, the acceptance of such
resignation shall not be necessary to make it effective. Such resignation shall not affect such
MANAGER’s rights and liabilities as a MEMBER.

4.8  Removal. Any MANAGER may be removed at any time, with cause, by the
affirmative vote of a MAJORITY-IN-INTEREST of the MEMBERS (the Manager in question shall
not be entitled to vote).

4.9 Vacancies. Any vacancy occurring for any reason in the office of the MANAGER
of the COMPANY may be filled by the affirmative vote of a MAJORITY-IN-INTEREST of
MEMBERS. A MANAGER celected to fill a vacancy shall be elected for the unexpired term of his
predecessor in office and shall hold office until the expiration of such term and until his successor
shall be elected and shall qualify or until his earlier death, resignation or removal. A MANAGER
chosen to fill a position resulting from an increase in the number of MANAGERS shall hold office
until the next annual meeting of MEMBERS and until his successor shall be elected and shall
qualify, or until his earlier death, resignation or removal.

4.10  Salaries. The salaries and other compensation of the MANAGER ofthe COMPANY
may be fixed from time to time by a MAJORITY-IN-INTEREST of the MEMBERS and no
MANAGER shall be prevented from receiving such salary by reason of the fact that such
MANAGER is alsoa MEMBER ofthe COMPANY. However, the MANAGER appointed hereunder
shall not receive a salary, but shall be compensated for reasonable expenditures incurred in operating
the COMPANY business within the purpose of the COMPANY.
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4.11 Company Indemnity. The doing of any act or failure to do any act by the
MANAGER which shall not constitute fraud or intentional, wrongful misconduct in pursuance of
the authority granted, the effect of which may cause or result in loss or damage to the COMPANY,
if done in good faith, shall not subject the MANAGER, its partner, affiliates, officers, directors,
employees or their successors and assigns, to any liability; and, in such event, the COMPANY will
indemnify and hold harmless the MANAGER, its partners, affiliates, officers, directors, employees
or their successors and assigns, from any claim, loss expense, liability, action or damage resulting
from or relating to any such act or omission, including without limitation reasonable fees and
expenses of attorneys engaged by them in defense of such act or omission and other reasonable costs
and expenses of litigation and appeal.

ARTICLE V
RIGHTS AND OBLIGATIONS OF MEMBERS

5.1  Limitation of Liability. Each MEMBER’s liability for the debts and obligations of
the COMPANY shall be limited as set forth in Arizona Revised Statutes, Section 29-651, of the
ACT, and other applicable law. o

5.2  Listof MEMBERS. Upon written request of any MEMBER, the MANAGER S‘B’all
provide a list showing the names, last known addresses and interests of all MEMBERS ir the
COMPANY. :s::';

5 3  Approval of Sale of All Assets. 1f the sale exchange or other dlsposmon of all ,or
by the MANAGER the affirmative vote of a MAJORITY-IN-INTEREST shall be requlrea to
approve the same.

54. COMPANY Books and Records. Upon reasonable request, each MEMBER shall
have the right, during ordinary business hours, to inspect and copy the COMPANY records at the
MEMBER’s expense using the COMPANY’s equipment.

5.5  Priority and Return of Capital. No MEMBER shall have priority over any other
MEMBER, either as to the return of CAPITAL CONTRIBUTIONS or as to PROFITS, LOSSES or
distributions; provided that this section shall not apply to loans (as distinguished from CAPITAL
CONTRIBUTIONS) which a MEMBER has made to the COMPANY.

5.6 Covenant Not to Withdraw. A MEMBER shall not have the right to withdraw from
the COMPANY or reduce his CAPITAL CONTRIBUTIONS to the COMPANY, except as a result
of its dissolution or as otherwise provided by and in accordance with this AGREEMENT, and each
MEMBER covenants not to withdraw from the COMPANY except as expressly permitted by this
AGREEMENT. Upon any withdrawal, a MEMBER shall not be entitled to payment with respect
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to his Interest in the COMPANY, except to the extent and at the time such MEMBER would have
been entitled to receive distributions hereunder had such MEMBER not withdrawn.

5.7 Rightto Vote. Except as otherwise set forth herein, MEMBERS shall have the right
to vote on the following matters affecting the COMPANY.

(a) Amendments of the AGREEMENT materially and adversely affecting the
MEMBERS as set forth herein.

(b) Termination of the COMPANY.
(©) Any matter requiring unanimous consent of the MEMBERS hereunder.

(d)  Appointment of a new MANAGER. o
(e) Election of a trustee to liquidate or distribute the COMPANY assets upofi"'a
dissolution caused by one of the events set forth herein.

ARTICLE VI
MEETINGS OF MEMBERS ‘

6.1  Annual Meeting. An annual meeting of the MEMBERS shall be held on the 1% day
of July of each year commencing at 9:00 A.M., or at such other time as shall be determined by a
MAJORITY-IN-INTEREST of the MEMBERS, commencing with the year 2010, for the purpose
of the transaction of such business as may come before the meeting.

6.2  Special Meetings. Special meetings of the MEMBERS, for any purpose or purposes,
unless otherwise prescribed by statute, may be called by the MANAGER or by a MAJORITY -IN-
INTEREST of the MEMBERS.

6.3  Placeof Meetings. The MEMBERS may designate any place, either within or outside
the State of Arizona, as the place of meeting for any meeting of the MEMBERS.

6.4  Notice of Meetings. Except as provided in Section 6.5, written notice stating the
place, day and hour of the meeting and the purpose or purposes for which the meeting is called shall
be given not less than seven nor more than fifty (50) calendar days before the date of the meeting,
either personally or by mail, by or at the direction of the MANAGER or person calling the meeting,
to each MEMBER entitled to vote at such meeting. Notice shall be given as set forth in Section 10.1
of this AGREEMENT.

6.5  Meetings of all MEMBERS. If all of the MEMBERS shall meet at any time and
place, either within or outside the State of Arizona, or if they shall all meet simultaneously on the
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telephone together where each of them can speak and each can hear and communicate with all the
others simultaneously, and if all of them consent to the holding of a meeting in person or
telephonically at such time and place, or in such manner, such meeting shall be valid without call
or notice, and at such meeting lawful action may be taken.

6.6  Record Date. For the purpose of determining MEMBERS entitled to notice of or to
vote at any meeting of MEMBERS or any adjournment thereof, or MEMBERS entitled to receive
payment of any distribution, or in order to make a determination of MEMBERS for any other
purpose, the date on which notice of the meeting is mailed or the date on which the resolution
declaring such distribution is adopted, as the case may be, shall be the record date for such
determination of MEMBERS. When a determination of MEMBERS entitled to vote at any meeting
of MEMBERS has been made as provided in this Section, such determination shall apply to any
adjournment thereof.

6.7 Quorum. AMAJORITY-IN-INTEREST of the MEMBERS, represented in person

or by proxy, shall constitute a quorum at any meeting of MEMBERS. In the absence of a quétim
at any such meeting, a majority of the INTERESTS so represented may adjourn the meeting from
time to time for a period not to exceed sixty (60) days without further notice. However, if the
adjournment is for more than sixty (60) days, or if after the adjournment a new record date is F xed
for the adjourned meeting, a notice of the adjourned meeting shall be given to each MEMBER of
record entitled to vote at a meeting. m

,,,,,

6.8  Mannerof Acting. If a quorum is present, the affirmative vote of a MAJ ORITY:IN-
INTEREST of the MEMBERS present shall be the act of the MEMBERS, unless the vote of a

greater or lesser proportion or number is otherwise required by the ACT, by the ARTICLES, or by
this AGREEMENT.

6.9  Proxies. Atallmeetings of MEMBERS aMEMBER may vote in person or by proxy
executed in writing by the MEMBER or by a duly authorized attorney-in-fact. Such proxy shall be
filed with the MANAGER of the COMPANY before or at the time of the meeting. No proxy shall
be valid after eleven months from the date of its execution, unless otherwise provided in the proxy.

6.10 Action by MEMBERS Without a Meeting. Action required or permitted to be taken
at a meeting of MEMBERS may be taken without a meeting if the action is evidenced by one or
more written consents describing the action taken, signed by each MEMBER entitled to vote and
delivered to the MANAGER of the COMPANY for inclusion in the minutes or for filing with the
COMPANY records. Action taken under this section is effective when all MEMBERS entitled to
vote have signed the consent, unless the consent specifies a different effective date. The record date
for determining MEMBERS entitled to take action without a meeting shall be the date the first
MEMBER signs a written consent.
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6.11  Waiver of Notice. Where any notice is required to be given to any MEMBER, a
waiver thereof in writing signed by the PERSON entitled to such notice, whether before, at, or after
the time stated therein, shall be equivalent to the giving of such notice.

ARTICLE VII
RESTRICTIONS OF TRANSFERABILITY

7.1 Definition of Transfer. For purposes of this Article VII, a “Transfer” shall be defined
as any direct or indirect change in the legal or beneficial ownership of an Interest or a portion thereof,
whether made voluntarily or involuntarily by operation of law, or by reason of death, or change in
ownership by reason of merger or other transformation in the identity or form of business
organization of the owner, regardless of whether such change or transformation is characterized by
state law as not changing the identity of the owner, or by reason of any change in ownership in the
legal or beneficial ownership in any constituent owner of any owner of any Interest that any level of
ownership, including but not limited to the following:

(a) A sale, conveyance, exchange, assignment, gift or other disposition to any Person;

(b) A transfer to the holder of an Encumbrance;

(c) A transfer to the personal representative of the estate of a Member upon such Member s

deceased Member under his or her will or by the laws of descent and distribution; &
(d) A transfer to a judicially appointed personal representative as a result of the adjudicatioﬁ‘by
a court of competent jurisdiction that the transfer or Member is mentally incompetent to manage'} h1s
or her person or property; -
(e) If a Member is a corporation, the filing of a Certificate of Dissolution or its equivalent for
the Corporation or revocation of its charter; or

® If a Member is another limited liability company, the filing of Articles of Dissolution or
Termination or their equivalent for the limited liability company.

Any pledge, encumbrance, hypothecation or granting of a security interest in an Interest shall
be defined herein as an “Encumbrance.”

7.2 Transfer of Interests. An Interest or any portion thereof may be Transferred or
Encumbered only as provided in this Operating Agreement, and any attempt to Transfer or Encumber
an Interest or a portion thereof other than as provided in this Agreement shall be null and void and
of no force or effect. No Member, Interest Holder or owner thereof shall Transfer its Interest or any
part thereof, such that the Member fails to own, directly or indirectly, all of its ownership Interests
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in the Company, and no Member, Interest Holder or owner thereof shall Encumber its Interests or
any part thereof, without the prior written consent of a Majority-In-Interest of the Members, which
consent may be withheld in the sole discretion of each such Member. Each Member hereby
acknowledges the reasonableness of this prohibition in view of the purpose of the Company and the
relationship of the Members. Any person to whom an Interest or membership rights are attempted
to be Transferred in violation of this Section shall not be entitled to vote on matters coming before
the Members, participate in the management of the Company, act as an agent of the Company,
receive allocations or distributions from the Company or have any other right in or with respect to
the Interest or membership rights. Notwithstanding any other provision of this Agreement, no
Member may Transfer or Encumber all or any portion of such Member’s Interest if such Transfer
or Encumbrance would result in a breach of or violation in any loan documentation relative to any
indebtedness governing all or any portion of the Property (and such restrictions or not waived by the
applicable lender). In addition to all other restrictions set forth herein, no Member may Transfer all
or any part of its Interest if the Interest to be Transferred, when added to the other Interest
Transferred in the preceding twelve (12) months would result in the termination of the Company

Members.
7.3 Right of First Refusal. v

(a) In the event that a Member (the “Selling Member”) desires to Transfer all or any portiofl bf
Section 7.3. The Selling Member shall give each other Member notice of the Selling Membel; s
desire to Transfer the Offered Interest and the material terms of sale, including the proposed séles
price offered to the Selling Member by a bona fide third party, the closing date and the identity of
the proposed buyer (the “Transfer Notice”).

(b) For a period of thirty (30) days following the delivery of the Transfer Notice to the Members,
the Transfer Notice shall constitute the Selling Member’s irrevocable offer to Transfer the Offered
Interest to the Members interested in purchasing the Offered Interest (the “Interested Members”)
upon the price and terms set forth in the Transfer Notice. The Interested Members will each have
the opportunity to purchase its prorata share of the Offered Interest at the same proportionate
purchase price, provided that the Interested Members collectively acquire all of the Offered Interest.
If less than all of the Offered Interest will be acquired by the Interested Members, the right of first
refusal shall lapse and become ineffective upon the expiration of the said thirty (30) day period. For
purposes of the preceding sentence, an Interested Members’ prorata share shall be equal to the
Offered Interest multiplied by a fraction, the numerator of which is the Percentage Interest held by
that Interested Member, and the denominator of which is the aggregate Percentage Interest held by
all of the Interested Members. If there are no Interested Members by the end of such thirty (30) day
period for the sale of the Offered Interest, or the right of first refusal lapses because less than all of
the Offered Interest will be acquired by the Interested Members, the Selling Member may then sell
the Offered Interest to the buyer named in the Transfer Notice at a price and on terms materially
equivalent to that set forth in the Transfer Notice; provided, however, that the Transfer of the Offered
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Interest to the proposed buyer identified in the Transfer Notice shall be subject to Sections 7.5 and
7.6, and further provided, however, that the sale to the proposed buyer identified in the Transfer
Notice must be completed by the earlier of the closing date set forth in the Transfer Note or ninety
(90) days from the delivery of the Transfer Notice. Upon the closing of the proposed buyer’s
acquisition of an Interest pursuant hereto, that proposed buyer shall become a permitted assignee and
may only be admitted as a Member pursuant to Section 7.5 below.

7.4  Withdrawal. Except as otherwise set forth herein, no Member shall have the right
or power to voluntarily commit an act that constitutes a Withdrawal Event. Except as otherwise set
forth herein, any voluntary act of a Member that constitutes a withdrawal from the Company shall
constitute a material breach of this Agreement, and the Company shall be entitled pursuant to Section
29-734 of the Act to collect damages for such breach. Such damages shall offset any cash or other
property otherwise distributed to such Member by the Company.

7.5  Admissionof Additional Members. If a proposed additional Member (an “Additional
Member”) desires to purchase an Interest from the Company after the formation of the Company,
such purchase may be made and the admission of the Additional Member shall become effecfi’"i/e
to be made by such proposed Additional Member in exchange for an Interest is first approved by all
of the Members. No new Member (whether an Additional Member or a permitted assignee who is
subsequently admitted as a Member) shall be admitted into the Company until such Person agﬁées
in writing to be bound by the terms and provisions and to assume all obligations of and to be subj ect
all restrictions under the Articles and this Agreement and such Person expressly acknowledges'énd
makes the investment représentations set forth herein. No transferee or assignee of any Interest of
a Member or Interest Holder (including a bona fide purchaser acquiring an Interest pursuant to
Section 7.3 above.) shall become a Member of the Company without the unanimous written consént
of the Members, and such transferee or assignee shall be liable, to the extent of the Interest
transferred, for the unfulfilled obligations, if any, of the transferor Member to make Capital
Contributions, but shall not be obligated for liabilities unknown to the transferee of the time it was
admitted as a Member and that could not be ascertained from this Agreement. If the transferee or
assignee becomes a Member hereunder, as of the date of the Transfer, the transferor Member shall
be released from future liability to the Company under this Agreement but not from liabilities
accruing prior to the date of the Transfer. If the transferee does not become a Member hereunder,
the transferor Member shall not be released from any liability to the Company under this Agreement.
A transferee or an assignee of an Interest who is not admitted as a Member of the Company shall be
considered a permitted assignee and shall have the rights set forth below in Section 7.6. No
Additional Members shall be entitled to any retroactive allocation of losses, income or expense
deductions incurred by the Company. The Company may, at the time an Additional Member is
admitted, close the Company books (as though the Company’s tax year had ended) or make prorata
allocations of loss, income and expense deductions to an Additional Member for that portion of the
Company’s tax year in which an Additional Member was admitted in accordance with the provisions
of Section 706(d) of the Code and Treasury Regulations promulgated thereunder. The admission
of an Additional Member shall not affect the dissolution of the Company.
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7.6  Permitted Assignees. The permitted assignee of an Interest in the Company who is
not also admitted to the Company as a Member shall only have the right to receive the distributions
and allocations of Profits and Losses to which the Person would have been entitled under this
Agreement with respect to the transferred Interest, but shall have no right to inspect the books or
records of the Company, no right to vote on matters coming before the Members and no rights
afforded to Members under this Agreement.

ARTICLE VIII
ADDITIONAL MEMBERS

8.1 Additional MEMBERS. After the formation of the COMPANY, any PERSON
acceptable to all of the MEMBERS may become a MEMBER of this COMPANY for such
consideration as the MEMBERS by their unanimous vote shall determme No a551gnee ofan mtm‘est
the MEMBERS. No new MEMBERS shall be entitled to any retroactive allocation of losses, 1nc6fne
or expense deductions incurred by the COMPANY. The MANAGER mayj, at the time an add1t1Qna1
MEMBER is admitted, close the COMPANY books (as though the COMPANY’s tax year had
ended) or make pro rata allocations of loss, income and expense deductions to an additipnal
MEMBER for that portion of the COMPANY’s tax year in which an additional MEMBER was
admitted in accordance with the provisions of Section 706(d) of the CODE and the TREASURY
REGULATIONS promulgated thereunder. ;L;;;j‘

ARTICLE IX
DISSOLUTION AND TERMINATION

9.1 Dissolution. The company shall dissolve upon the first to occur of any of the
following events:

(a) The expiration of the Term of the COMPANY.
(b) Upon the sale or other disposition of all the assets to which the COMPANY has
any right, title and interest, and the distribution to the MEMBERS of the proceeds from such sale

or other disposition;

(¢) Upon an order of dissolution by a court of competent jurisdiction or upon any
recognized process of dissolution as provided by the laws of the State of Arizona; or

(d) Upon unanimous agreement among the MEMBERS.

(e) Except as set forth in Section 9.5 below, upon the withdrawal (including by death
or any circumstance set forth in A.R.S. § 29-733) of any MEMBER; provided, however, that the
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events described in A.R.S. § 29-733(4) or 733(5) shall not result in the withdrawal of a MEMBER.

9.2 Winding Up. Upon a dissolution of the COMPANY, the MEMBERS or a trustee
elected by the MEMBERS (the “Trustee”) shall take full account of the COMPANY"S liabilities and
COMPANY property, and the COMPANY property shall be liquidated as promptly as is consistent
with obtaining the fair value thereof, and the proceeds therefrom, to the extent sufficient therefor,
shall be applied and distributed in the following order and priority:

(a) To the payment and discharge of all of the COMPANY’S debts and liabilities
(including those to MEMBERS), including the establishment of any necessary reserves; and

(b) To the reimbursement of expenses of the MEMBERS and payment of any fees
to which the MEMBERS are entitled; and

(¢) Tothe MEMBERS in accordance with, and in an amount equal to, their CAPITAL
ACCOUNTS. .

93 Distribution in Kind. In lieu of liquidating the COMPANY’S assets, the N[EMBE S
or, in their stead, the Trustee, may elect, in its sole discretion, to distribute all or a portion of such
assets in kind. o

9.4  Rights of MEMBERS. No person shall have the right to demand or receive property
other than cash upon dissolution and termination of the COMPANY (although the MEMBERS or

Trustee may distribute property other than cash) or to demand the return of its CAPITf;AL
CONTRIBUTIONS to the COMPANY prior to dissolution and termination of the COMPANY:.

9.5  Non-dissolution Upon Withdrawal. If a MEMBER who is a MANAGER withdraws
from the COMPANY (including by death), such withdrawal shall cause a dissolution of the
COMPANY unless, within ninety (90) days of such withdrawal, one or more MEMBERS elects to
continue the business of the COMPANY.

ARTICLE X
MISCELLANEOUS PROVISIONS

10.1 Notices. Any notice, demand, or communication required or permitted to be given
by any provision of this AGREEMENT shall be deemed to have been sufficiently given or served
for all purposes upon the first to occur of; (a) actual receipt; (b) receipt of a fully legible facsimile
copy; (¢) personal delivery to the party or to an executive officer of the party to whom the same is
directed or; (d) three (3) business days after the date on which the same was deposited in a regularly
maintained receptacle for the deposit of United States mail, if sent by registered or certified mail,
return receipt requested, postage and charges prepaid, addressed to the MEMBER’s, MANAGER’s
and/or COMPANY’s address, as appropriate, all of which are set forth in this AGREEMENT.
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10.2  Application of Arizona Law. This AGREEMENT and its application and
interpretation shall be governed exclusively by its terms and by the laws of the State of Arizona.

10.3  Waiver of Action for Partition. Each MEMBER irrevocably waives during the term
of the COMPANY any right that he or she may have to maintain any action for partition with respect
to the property of the COMPANY.

10.4 Amendments. This AGREEMENT may not be amended exceptby the MAJORITY-
IN-INTEREST agreement of the MEMBERS.

10.5 Execution of Additional Instruments. Each MEMBER hereby agrees to execute such
other and further statements of interest and holdings, designations, powers of attorney and other
instruments necessary to comply with any laws, rules or regulations, and to cooperate to sign any

required by the context, the same shall include the plural, and the masculine gender shall includéthe

feminine and neuter genders and vice versa; and the word “person” or “party” shall include a
corporation, firm, partnership, proprietorship or other form of association. -

10.7 Headings. The headings in this AGREEMENT are inserted for convenience onlﬁgﬁéind
are in no way intended to describe, interpret, define, or limit the scope, extent or intent of this
AGREEMENT or any provision hereof.

10.8  Waivers. The failure of any party to seek redress for violation of or to insist upon the
strict performance of any covenant or condition of this AGREEMENT shall not prevent a subsequent
act, which would have originally constituted a violation, from having the effect of an original
violation.

10.9  Rights and Remedies Cumulative. The rights and remedies provided by this
AGREEMENT are cumulative and the use of any one right or remedy by any party shall not preclude
or waive the right to use any or all other remedies. Said rights and remedies are given in addition
to any other rights the parties may have by law, statute, ordinance or otherwise.

10.10 Severability. If any provision of this AGREEMENT or the application thereof to any
PERSON or circumstance shall be invalid, illegal or unenforceable to any extent, the remainder of
this AGREEMENT and the application thereof shall not be affected and shall be enforceable to the
fullest extent permitted by law.
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10.11 Heirs, Successors and Assigns. Each and all of the covenants, terms, provisions and
agreements herein contained shall be binding upon and inure to the benefit of the parties hereto and,
to the extent permitted by this AGREEMENT, their respective heirs, legal representatives,
successors and assigns.

10.12 Creditors. None of the provisions of this AGREEMENT shall be for the benefit of
or enforceable by any creditor of the COMPANY.

10.13 Counterparts. This AGREEMENT may be executed in counterparts, each of which
shall be deemed an original but all of which shall constitute one and the same instrument.

10.14 Waiver and Legal Representation. The Aguilera Law Group, PC, (“ALG”) an Arizona
professional law corporation, and its attorneys represent the COMPANY with respect to this
AGREEMENT therefore necessarily ALG has engaged in joint representation Each MEMBER
joint representation. By signing this AGREEMENT, the parties give their informed conseqt and
walve any conflict of interest m relatlonshlp to such joint representatlon and acknowledge theywere
MEMBERS are alined and that each MEMBER has or will have sufficient information to fﬁake
informed decisions regarding this Agreement. Upon formation of the Company ALG will con@_nue
to act as Company counsel upon request of the MANAGER. i

~-1;J

10.15 Time. Time is of the essence of this AGREEMENT and each provision hereof

10.16 Entire Agreement. This AGREEMENT is the final integration of the agreement of
the parties with respect to the matters covered by it and supersedes any prior understanding or
agreements, oral or written, with respect thereto.

10.17 Costs of Litigation. In any action between the parties to enforce any of the terms of
this AGREEMENT or of any other contract relating to the COMPANY or any action in any other
way pertaining to COMPANY affairs or this AGREEMENT, the prevailing party shall be entitled
to recover expenses, including reasonable attorney fees, including expenses and fees of any appeals.

10.18 Litigation. The MEMBERS shall, in their sole discretion, prosecute, defend and
settle such actions at law or in equity as they deem necessary to enforce or protect the interests of
the COMPANY. The COMPANY and the MEMBERS shall respond to any final decree, judgment
or decision or any court, board or authority having jurisdiction in the premises. The MEMBERS
shall satisfy any such judgment, decree or decision first out of any insurance proceeds available
therefor, next out of assets of the COMPANY and finally as provided by law.

ARTICLE X1
DEATH, INCOMPETENCY, BANKRUPTCY
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OR DISSOLUTION OF A MEMBER

11.1  Members other than Individuals. Upon the bankruptcy, insolvency, dissolution or
other cessation to exist as a legal entity of a MEMBER which is not an individual, the authorized
representative or trustee in bankruptcy of such MEMBER shall have all of the rights of a MEMBER
for the purpose of effecting the orderly disposition of that MEMBER’S affairs or business but shall
not become a substitute MEMBER without obtaining consent of the other MEMBERS. He shall also
have such power as the MEMBER possessed to assign its interest in the COMPANY and to join with
the assignee thereof in making application to substitute such assignee as a MEMBER.

11.2  Individual Member. Upon the death, legal incompetency or bankruptcy of an
individual MEMBER, his personal representative, guardian, trustee in bankruptcy, or comparable
person shall have all of the rights of a MEMBER for the purpose of settling or managing his estate,
but shall not become a substitute MEMBER without obtaining the written consent of the other
MEMBERS He shall also have such power as the decedent incompetent or bankrupt possessed to

substitute such assignee as a MEMBER.
11.3 Management Rights. Notwithstanding any other provision hereof, upon the dEédth
bankruptcy, insolvency, dlssolutlon or other cessatlon to exist asa legal entity of a MEMBER Such

upon the remaining MEMBERS.

11.4 Additional Provisions regarding Death, Disability, Divorce and S ubsequént
Marriage of a Member. See Exhibit “A” which shall be attached hereto and incorporated hefein
when completed by the MEMBERS.

ARTICLE XII

BOOKS, RECORDS, ACCOUNTING, REPORTS,
AND CERTAIN TAX MATTERS

12.1  Fiscal Year. The fiscal year of the COMPANY shall be the calendar year.

12.2 Books and Records. The MANAGER shall maintain and preserve at the
COMPANY ’sregistered office, during the term of the COMPANY, and for five (5) years thereafter,
all accounts, books, and other relevant COMPANY documents, including, without limitation, a copy
of the ARTICLES initially filed with the Arizona Corporation Commission, copies of this
AGREEMENT together with any supplements, modifications or amendments hereto, any prior
operating agreements no longer in effect, written agreements by a MEMBER to make a CAPITAL
CONTRIBUTION to the COMPANY, copies of the COMPANY’s federal, state and local income
tax returns and reports and copies of all financial statements.
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12.3 Basis of Accounting. The COMPANY books shall be kept on a cash basis; provided,
however, that if applicable federal income tax law requires the COMPANY to use an accrual method
of accounting, the COMPANY shall change its accounting method to an accrual method or to any
other permissible method of accounting that the MANAGER shall designate.

12.4 Bank Accounts. All funds of the COMPANY are to be deposited in the
COMPANY’S name in such bank account or money market account or accounts as may be
designated by the MEMBERS and may be withdrawn on the signature of such person or persons as
the MEMBER may authorize.

12.5 Tax Matters Member. The MANAGER shall act as or shall appoint a ‘““tax matters
partner” of the COMPANY within the meaning of Code Section 6231(a)(7).

12.6 Annual Reports. Within seventy-five (75) days after the close of the COMPANY’S
fiscal year, there shall be prepared and delivered, at the direction of the MEMBERS, a copy of the
Internal Revenue Service Form K-1 as attached to the federal partnership tax return to be filed:for
the COMPANY. Uponrequestbya MEMBER, the MANAGER will provide a written report setting
forth the following:

(a) The assets and the liabilities of the COMPANY; -

(b) The net profit or net loss of the COMPANY;

ey

(c) Such MEMBER’S CAPITAL ACCOUNT and the manner of its calculation;{:énd
(d) Any other information necessary to enable such MEMBER to prepare his
individual income tax returns.

IN WITNESS WHEREOF, this AGREEMENT has been executed effective as of the date set forth
above.

T N

Do{xglas Biggers Do

glas Biggers

P
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File Number: 7993025

LLC

ARTICLES OF ORGANIZATION
OF
On A Lark Productions LLC

The undersigned person(s) do hereby adopt the following Articles of Organization for
the purpose of forming a Utah Limited Liability Company.

Article I
The name of the limited liability company is to be On A Lark Productions LLC

Article 1T

The purpose or purposes for which the company is organized is to engage in:
Own and operate part of a restaurant and a theatre.

The Company shall further have unlimited power to to engage in or to perform any and all j=:
lawful acts pertaining to the management of any lawful business as well as to engage in and~
to do any lawful act concerning any and all lawful business for which a Limited Liability
Company may be organized under the Utah Limited Liability Company Act and any e
amendments thereto.

Article 111 Lo

The Company shall continuously maintain an agent in the State of Utah for service of:
process who is an individual residing in said state. The name and address of the initial’
registered agent shall be:

(Registered Agent Name & Address)

Timothy K Whipple

499 S Orem Blvd

Orem, UT, 84058

ACCEPTANCE OF APPOINTMENT:

Timothy K Whipple

Registered Agent Signature
The Director of the Division of Corporations and Commercial Code of the
Department of Commerce for the State of Utah is appointed the registered agent of
the Company for the service of process if the registered agent has resigned, the

registered agent's authority has been revoked, or the registered agent cannot be found
or served with the exercise of reasonable diligence.

Article 1V
Name, Street address & Signature of all members/managers



Member #1

T Sloane Boochever
8258 S Longbar Ranch Pl
Vail, AZ 85641

T Sloane Boochever
Signature

Member #2

Danielle C Bochever
8258 S Longbar Ranch P1
Vail, AZ 85641

Danielle C Bochever
Signature

DATED 10 May, 2011.

Article V

Management statement X
This limited liability company will be managed by its Members —

Article VI -
Address of the designated office o

499 S Orem Blvd Ca
Orem, UT 84508

Article VII
The Company shall keep at its designated office or a statement that the company's
registered office shall be its designated office, which records include, but are not
limited to the following:

Article VII.1

A current list, in alphabetical order, of the names and current business street address of
each Organizer who is not a member or manager.

Article VI1.2

A copy of the stamped Articles of Organization and all certificates of amendment thereto.

Article VI1.3

Copies of all tax returns and financial statements of the Company for the past 3 years. A
Limited Liability Company is also required to maintain copies of financial statements, if
any, for the three most recent years, as well as a copy of the operating agreement.

Article VIII

The street address of the principal place of business is:



499 S Orem Blvd
Orem, UT 84508

Article IX
The duration of the company shall be 99 years

State of Utah
Department of Commerce
Division of Corporations & Commercial Code

This certifies that this registration has been filed and
approved on 10, May 2011 in the office of the Division
and hereby issues this Certification thereof.

::‘f’ﬁ/ ﬂ,ﬁrcgr ./2-5‘*‘—'"!?:"“’

KATHY BERG
Division Director

Under GRAMA {63-2-201}, all registration information maintained by the Division is classified as public record. for
confidentiality purposes, the business entity physical address may be provided rather than the residential or private address,of
any individual affiliated with the entity.




OPERATING AGREEMENT

On a Lark Productions, L.L.C.




OPERATING AGREEMENT
OF
ON A LARK PRODUCTIONS, L.L.C.

THIS OPERATING AGREEMENT is made and entered into as of the 6™ day of May,
2011, by and among the Members of ON A LARK PRODUCTIONS, L.L..C., a Utah limited
liability company, in accordance with applicable law and the Articles of Organization of the
Company.

ARTICLE 1
DEFINITIONS

1.1 Definitions. In addition to the definitions of terms appearing in the Addendum
hereto, the following terms used in this Operating Agreement shall have the following meanings
(unless otherwise expressly provided herein):

(a) “Additional Member” means any Person admitted to the Company wmh a]l
the rights of a Member pursuant to Article 11 of this Operating Agteement. :

() “Company” means ON A LARK PRODUCTIONS, L.L.C.

(©) “Descendants” includes adopted children of any generation and descendants
of adopted children of any children as well as natural descendants. a

“E

(d) “Family” means spouse, parents, siblings and descendants including adopted

relatives.

(e) “Entity” means any general partnership, limited partnership, limited liability
company, corporation, joint venture, trust, business trust, estate, cooperative association or other
entity.

® “Financial Insolvency” of a Member means:

L. The making of an assignment for the benefit of creditors by such
Member;
1. The filing of a voluntary petition in bankruptcy by such Member;
1. The adjudication of such Member as bankrupt or insolvent;
1v. The filing by such Member of a petition or answer seeking for such

Member any reorganization, arrangement, composition, readjustment, liquidation, dissolution or
similar relief under any statute, law or regulation;

V. The filing of an answer or other pleading by such Member admitting
of failing to contest the matenal allegations of a petition filed against such Member in any
proceeding described in subsection (4) above;



vi. The seeking, consent to, or acquiescence in by such Member of the
appointment of a trustee, receiver, or liquidator of such Member or of all or any substantial part of
such Member’s properties; ot

Vil The failure of any proceeding against such Member seeking
reorganization, arrangement, composition, readjustment, liquidation, dissolution, or symilar relief
under any statute, law or regulation to be dismissed within 120 days after its commencement; or the
failure of any appointment, made without such Member’s consent or acquiescence, of a trustee,
receiver or liquidator of such Member or of all or any substantial part of such Member’s properties
to be vacated or stayed within 90 days after such appointment, or the failure of any such
appointment to be vacated within 90 days after the expiration of any such stay.

& “Fiscal Year” means the company’s fiscal year and taxable year.

(h) “I. R. C.” means the Internal Revenue Code of 1986, as amended, and all
references to specific sections thereof shall include any amended or successor provisions thereto.

) “Legal Incompetency” of an individual Member means a declaration of such
Member’s incompetency, whether for msamty, age, dlsabﬂity or other reason. For this purpose _such
disputes such declaration, he may choose a second physician, and said two phy51c1ans shall ChOOSe a
third physician, and the decision of the majority of said physicians as to the competency of such
Member shall be binding on all parties. Each party shall bear the cost of the physician chosen by it
and the parties shall split the cost of the third physician.

©) “Liquidation” means the liquidation of the Company or the hquidation o'" a
Member’s interest in the Company, as the context may require, and has the meaning set forth ig:
Regulations Section 1.704-1 (b)(2) (1) (g).

k) “Majority in Interest” refers to Members whose percentage interests in the
Company aggregate in excess of fifty percent (50%) of the total Company interests held by all of the
Members, as set forth in Schedule Three. If a greater or lesser percentage is required, it shall be so
specified herein.

o) “Member” means each of the parties who executes a counterpart of this
Operating Agreement as a Member and each of the parties who may hereafter become Additional or
Substituted Members.

(m)  “Net Cash Flow” of the Company shall be determined for each Company
Fiscal Year and each month in such Fiscal Year in accordance with sound, cash basis accounting
prnciples and means (a) all cash receipts of the Company during such period, from whatever source,
whether or not taxable (excluding only capital contdbutions by Members), plus (b) any cash that
becomes available during such period by reason of a reduction in the cash reserves of the Company,
referred to in (d) below, less (c) all cash expenditures and cash losses of the Company during such
period, whether capital or current, tax deductible or nondeductible (including debt service payments
and excluding only distributions to Members), and less (d) reasonable additions during such period
to Company cash reserves deemed necessary by the Manager for working capital.



(n) “Operating Agreement” shall mean this Operating Agreement as originally
executed and as amended from time to time.

(o) “Person” shall mean any individual or Entity, and the heirs, executors,
administrators, legal representatives, successors, and assigns of such Person where the context so

admits.

(p) “Profits” or “Losses” means, for each Fiscal Year or other period, an amount
equal to the Company’s taxable income or loss for such year or period, as the case may be, as
determined under L.R.C. Section 703(a) (except that for this purpose all items of income, gain, loss
or deduction required to be separately stated pursuant to LR.C. Section 703(a)(1) shall be included in
the computation of taxable income or loss, notwithstanding I.R.C. Section 703(a)(2)), with the
following adjustments:

1. Any income of the Company that is exempt from Federal income tax
which is not otherwise taken into account in computing Profits or Losses shall be added to such
taxable income or loss;

1. Any expenditutes of the Company desctibed in LR.C. Section i
705(a)(2)(B), or treated as I.R.C. Section 705(a)(2)(B) expendltu.res pursuant to Regulations Section
1.704-1 (b)(2)(iv)(i), which are not otherwise taken into account in computing Profits or Losses’shall
be subtracted from such taxable income or loss; and )

1. Any items of income, gain, loss or deduction which are specially "_
allocated pursuant to Paragraphs C.1 (d) and C.2 of the Addendum attached hereto shall not be
included in the computation of Profits or Losses. 5

(@ “Regulations” refers to the income tax regulations promulgated under the
ILR.C,, as amended from time to time (including corresponding revisions of successor regulations).

(¥) “Substituted Member” means any Person admitted to the Company with all
the rights of a Member pursuant to Article 11 of this Operating Agreement.

(s) “URLLCA” means the Utah Revised Limited Liability Company Act (Title
48, Chapter 2¢, Utah Code Annotated of 1953, as amended), and all references to specific sections
thereof shall include any amended ot successor provisions thereto.

ARTICLE 2
FORMATION AND NAME; DESIGNATED OFFICE; TERM

2.1 Formation and Name. The Members heteby agree to form or have formed a limited
liability company undet the name of ON A LARK PRODUCTIONS, L.L..C. by the filing of Articles
of Organization pursuant to the provisions of URLLCA Section 48-2c-402. The Members desire to
govern the affairs of the Company by entering into this Operating Agreement.

2.2 Designated Office. The designated office of the Company, at which location the
records required to be maintained by URLLCA Section 48-2c-112 shall be kept, is 499 S Orem



Boulevard, Orem , Utah 84058. The Members may at any time change the designated office of the
Company.

2.3 Registered Office and Registered Agent. The Company’s registered office shall be at
499 S Orem Boulevard, Orem , Utah 84058, and the name of its initial registered agent at such
address shall be T. Sloane Boochever. The Company may change the registered office and/or the
registered agent at such times and from time to time as the Members may deem advisable.

2.4 Term of the Company. The term of the Company shall commence upon the filing
of Articles of Organization and shall continue through December 31, 2104, unless earlier terminated
as hereinafter provided.

ARTICLE 3
PURPOSES AND POWERS OF THE COMPANY

3.1 Purpose. The purposes of the Company shall include all businesses and actiyities

b

in which the Manager may from time to time decide to engage including, but not limited to, the

maintenance and holding of investment property. L:;,ii

purposes without the necessity of their specific enumeration herein. ~

ARTICLE 4
TAX AND ACCOUNTING MATTERS =

4.1 Characterization as a Partnership. It is the intent of the Members that the Company
be classified as a partnership for Federal and state income tax purposes. Accordingly, this Operating
Agreement is written and shall be construed in a manner consistent with such intent and the
Manager shall take no action inconsistent with such intent.

4.2 Fiscal Year. The Fiscal Year of the Company shall end on the last day of December
of each year.

4.3 Accounting Method. The Company books of account shall be maintained and 1ts
income, gains, losses, deductions and credits shall be reported, for both financial and tax accounting
purposes, on the Cash Basis method of accounting, applied consistently. The Members may at any
time change the financial and tax accounting method of the Company, subject to any applicable
limitation of law or regulation.

4.4 Tax Information. As soon as reasonably practicable after the end of the Company
Fiscal Year, the Members shall cause each Member to be furnished with a Schedule K-1 for such
year and any other schedule or statement required by Federal income tax law.

4.5 Tax Elections. The Members in their discretion may make any and all tax elections
available to the Company, including without limitation the election provided for in I.R.C. Section
754 and the classification election under Regulations Section 301.7701-3.



4.6 Tax Matters Partner. T. Sloane Boochever shall be the Tax Matters Partner (“TMP”)
of the Company as such term is defined in I.R.C. Section 6231(a)(7).

ARTICLE 5
CAPITAL CONTRIBUTIONS; LOANS

5.1 Initial Capital Contributions. The Members have made initial capital contributions
to the Company of cash and interests in property in the amounts and at the Fair Market Values set
forth opposite their names in Schedule One, attached hereto and made a part heteof by this
reference.

5.2 Additional Capital Needs. No Member shall be obligated to make any additional
contributions to Company capital or loans to the Company without such Member’s consent.
Members may make additional capital contributions, however, to the Company with the approval of
the Members. Further, in the event the Company has insufficient capital for its needs, it may raise
additional capital by borrowing from Members or third parties on such commercially reasonable’
terms and conditions as the parties shall agree upon.

53 Return of Capital. No Member shall be entitled to the return of its capital
contribution to the Company except as specifically provided in this Agreement.

5.4 Interest on Contributions. No interest shall accrue or be paid on the balance in'the
Capital Account of any Member. -
£
ARTICLE 6 e
CAPITAL ACCOUNTS

A separate Capital Account shall be maintained for each Member. The Members’ Capital
Accounts as of the date of this Agreement are set forth on Schedule One, attached hereto and
incorporated herein by this reference. In general, a Member’s Capital Account shall be credited in
the amount of such Member’s contributions to capital and such Member’s share of the Profits of the
Company and shall be debited in the amount of any distributions of capital to such Member and
such Member’s share of the Losses of the Company, in accordance with LR.C. Section 704(b) and
the Regulations promulgated” thereunder, as more particularly set forth in the Addendum attached
hereto and made a part hereof by this reference.

ARTICLE 7
ALLOCATION OF PROFITS AND LOSSES

7.1 Allocation of Profits. Subject to the special tax allocation rules set forth in the
Addendum attached hereto and made a part hereof by this reference, Profits for any Fiscal Year
shall be allocated to the Members for both financial and tax accounting and reporting purposes in
accordance with their interest in profits as set forth on Schedule Two, attached hereto and
incorporated herein by this reference.

7.2 Allocation of Losses. Subject to the special tax allocation rules set forth in the
Addendum attached hereto, Losses for any Fiscal Year shall be allocated to the Members for both



financial and tax accounting and reporting purposes in accordance with their interest in profits as set
forth on Schedule Two.

7.3 Allocations in the Event of Transfer or Liquidation. In the event of the transfer or
Liquidation of a Member’s entire interest in the Company, such Member’s allocable share of Profits,
Losses and any specially allocated items pursuant to the Addendum attached hereto for the current
taxable year of the Company through the date of transfer or Liquidation shall be calculated on the
basis of an interim closing of the Company books as of such date, or on the basis of a daily
proration through such date of Profits, Losses and any specially allocated items for the entire year, as
the parties may agree.

ARTICLE 8
NET CASH FLOW AND DISTRIBUTIONS

8.1 Distribution of Net Cash Flow. Subject to URLLCA Section 48-2¢-1005, the
Manager, in their sole discretion, may distribute the Net Cash Flow of the Company, or a lesser
amount sufficient to cover the Federal and State income tax liability of the Members attributable to
their share of Profits under Section 7.1 above for such Fiscal Year, to the Membets on an armual
basis or at such other time as the Manager shall determine. All such distributions shall be made ,1n
proportion to the Members’ respective interests in Profits. @

8.2 Distribution Upon Termination. Notwithstanding the foregomg, liquidating s
distributions in the event of Liquidation of the Company shall be made in accordance with the™
Members’ respective final positive Capital Account balances, as set forth in Section 14.3, belov‘gq

8.3 Amounts Withheld. The Company is authorized to withhold from payments, i
distributions, or with respect to allocations, to the Members and to pay over to any federal, stgte, or
local government any amounts tequired to be so withheld pursuant to the Code or any provisions of
any other federal, state or local tax law. All amounts so withheld with respect to any payment,
distrbution or allocation to the Members shall be treated as amounts paid or distributed to the
Members pursuant to this Article 8 for all purposes under this Agreement.

ARTICLE 9
MANAGEMENT

9.1 Management. As provided in the Articles of Organization of the Company, the
business and affairs of the Company shall be managed by person(s) elected by the Members as
Manager. By their signatures hereto, the Members hereby unanimously elect T. Sloane Boochever to
act as the initia]l Manager of the Company (“the Managers” or “Manager”). The Manager shall
direct, manage and control the business of the Company and shall have full and complete authority,
power and discretion to make any and all decisions and to do any and all things which the Manager
shall deem to be reasonably required in light of the Company’s business and objectives, without the
necessity of their specific enumeration herein. The remaining Members of the Company shall have
no right or authority to act for or on behalf of the Company and shall not interfere or participate in
the management of the Company except as expressly provided herein.

9.2 Tenure and Succession. Upon the death, resignation, or removal of T. Sloane
Boochever, the Members hereby unanimously elect Danielle Boochever as the Manager of the




Company. Upon the death, resignation, ot removal of both T. Sloane Boochever and Danielle
Boochever, a Majority in Interest of the Members shall elect a successor. If the Members fail to
elect a successor, the Company nevertheless shall remain a Manager-managed company. The
Company may become a Member-managed company only upon the unanimous written consent of

the Members.

9.3 Manager’ Discretion. The Manager may adopt such rules and regulations for the
conduct of meetings and the management of the Company not inconsistent with this Operating
Agreement or applicable law. Following the failure or cessation to serve of T. Sloane Boochever as

Manager, the successor Manager shall have the power to act, in the name of the Company,
unilaterally.

9.4 Powers of Manager. The Manager shall have all powers necessary to conduct the
business of the Company without the need for specifically setting them forth. Unless authorized to
do so by this Operating Agreement or by the Manager, no Member, agent or employee of the
Company shall have any power or authority to bind the Company in any way, to pledge its credit’or
to render it liable pecuniarily for any purpose.

9.5 Liability for Certain Acts. The Manager shall exercise his or her business judgmient
in managing the business, operations and affairs of the Company. Subject to URLLCA Sectlon‘48—
2¢-807(1), unless fraud, gross negligence or willful misconduct shall be proved by a court order,.”
judgment, decree or decision which has become final, the Manager shall not be liable or obhgated to
the Company or the Members for any mistake of fact or judgment or for the doing or failure to _do

of any act in conducting the business, operations and affairs of the Company which causes or results
in any loss or damage to the Company or its Members. i

9.6 Time Devoted to Company; Conflicts. It is understood and agreed that the Manager
is free to devote less than his or her full time to the business of the Company and may engage in any
other business or activity whatsoever, including a business or activity in direct competition with the
business of the Company. Neither the Company nor any Member shall have any right, by virtue of
this Operating Agreement, to share or participate in such other investments or activities of the
Manager or in the income or proceeds derived therefrom. Nevertheless, the Manager shall comply
with the duties of a Manager set forth in URLLCA Section 48-2c-807(2).

9.7 Indemnification. The Company shall indemnify the Manager in the event he or she
is made a party to any threatened, pending, or completed action, suit, or proceeding, whether civil,
criminal, administrative or investigative by reason of the fact that he or she is or was a Manager,
against costs and expenses, including attorneys’ fees, judgments, fines and amounts paid in
settlement, actually and reasonably incurred by such Manager in connection with the action, suit or
proceeding if he or she acted in good faith and in a2 manner he or she reasonably believed to be in or
not opposed to the best interests of the Company, and, with respect to any criminal action or
proceeding, had not reasonable cause to believe that his or her conduct was unlawful. The
termination of any action, suit or proceeding by judgment, order, settlement, conviction, or upon a
plea of nolo contendere or its equivalent, shall not, of itself, create a presumption that such Manager
(a) did not act in good faith and in a manner which he or she reasonably believed to be in or not
opposed to the best interests of the Company, and (b) with respect to any criminal action or
proceeding, had reasonable cause to believe that his or her conduct was unlawful.



9.8 Resignation. The Manager may resign at any time by giving written notice to the
Members of the Company. The resignation of the Manager shall take effect upon receipt of notice
thereof or at such later time as shall be specified in such notice; and, unless otherwise specified
therein, the acceptance of such resignation shall not be necessary to make it effective.

9.9 Removal. Notwithstanding any provision herein to the contrary, at 2 meeting called
expressly for that purpose, a Manager may be removed at any time for any reason, with or without
cause, by the affitmative vote of a Majority in Interest of the Members, and may be removed by
reason of Legal Incompetency or willful misconduct or conviction of a felony as adjudicated by a
court of competent jurisdiction by the affirmative vote of a Majority in Interest of the Members.
Replacement of a Manager removed under this Section 9.9 shall be governed by Section 9.2.

and other employees of the Company shall be fixed from time to time by the Manager and no
Manager shall be prevented from receiving such salary and benefits by reason of the fact that hépr
she is or is not also a Member of the Company. The Company may also adopt and provide welfare
and pension benefit plans and other fringe benefits for its Manager and employees, on such terrhs
and conditions and in such types and amounts, as shall be agreed on by the Manager. =7

9.10  Salaries and Benefits. The salaries and other compensation, if any, of the Managcr

.....

ARTICLE 10 o
RIGHTS AND OBLIGATIONS OF MEMBERS o

10.1  Meetings of Members. No meetings need be held for actions taken by Members:
Nevertheless, the Manager may, in their discretion, call a meeting of the Members, which meeting
shall be governed by URLLCA Section 48-2c-704(2)-(11). A Member may not call a2 meeting of the
Members.

10.2  Ownership. The Members’ ownership in the Company as of the date of this
Agreement are set forth on Schedule Three, attached hereto and incotporated herein by this
reference.

10.3  Limitation of Liability. No Member shall be personally liable for any debts,
obligations, liabilities or losses of the Company, regardless of the particular nature or source thereof,
beyond such Member’s capital intetest in the company. Notwithstanding the foregoing, unless
otherwise excused by the URLLCA, in the event a Member has in fact received the return, in whole
or in part, of such Member’s capital contribution, he shall be liable for and agrees to repay to the
company up to the amount of such returned contribution, to the extent required by URLLCA
Section 49-2¢-602(6). In addition a member shall be liable to the Company as provided in URLLCA
Sections 48-2c-602(2) and (3) and 48-2¢-1006.

10.4  Company Books. The Manager shall maintain and preserve at the Company’s
designated office, during the term of the Company and for six (6) years thereafter, all accounts,
books, and other documents and records, including those required to be maintained by URLLCA
Section 48-2¢-112. Upon reasonable request, each Member shall have the night, during ordinary
business hours, to inspect and copy such Company documents at the Member’s expense.

10.5  Pdornty and Return of Capital. No Member shall have priority over any other
Member, either as to the return of Capital contributions or as to disttibutions; provided that this




Section shall not apply to loans (as distinguished from capital contributions) which a Member has
made to the Company.

10.6  Withdrawal by a Member. No Member shall have the right under this Operating
Agreement to unilaterally withdraw from the Company or to the require that suach Member’s interest
in the Company be redeemed, in whole or in part.

ARTICLE 11
ADMISSION OF NEW MEMEBERS

No person shall be admitted to the Company as an Additional or Substituted Member
without the express, written consent of the Manger and all of the Members and except as provided
in Section 12.3 below. A newly admitted Member shall execute and deliver all documents necessary
to reflect such Member’s admission to the Company and such Member’s agreement to be bound by
the terms and conditions of this Operating Agreement. This Operating Agreement shall be
amended as necessary to conform to the changed conditions of the Company, and the Manager shall
file an appropriate amendment to the Articles of Organization of the Company if required by
URLLCA Section 48-2¢-405 to do so. e

ARTICLE 12
TRANSFER OF MEMBER’S INTEREST o

121 Restrictions Upon Transfer by Member. Except as expressly permitted below or as
consented to by the Manager and all of the Members of the Company, a Member may not sell, =
exchange, assign or otherwise transfer, nor mortgage, pledge or otherwise encumber all or any part
of such Member’s interest in the Company, whether voluntarily or involuntanly, by operatlon oflaw,
order of any court, contract, gift, will, intestacy, Financial Insolvency, division of property in the?
context of a divorce or separation proceeding, or otherwise (A “Transfer”), without the consent of
the Manager, absent which consent any such Transfer or attempted Transfer shall be void and of no
effect.

(a) Estate Planning Exception. Notwithstanding the foregoing provisions of
Section 12.1, a lifetime or testamentary Transfer by any Member of all or any portion of such
Member’s interest in the Company to or for the exclusive benefit of such Member’s Family, or trust
or other Entity for the benefit of such Family, shall be permitted without such consent.
Nevertheless, the transferee of such interest shall not be admitted as a Member unless the Manager
and Members consent in writing pursuant to Article 11 hereof.

(b) Reorganization Except. Notwithstanding the foregoing provisions of
Section 12.1, a Transfer of such Member’s interest incident to an incorporation, liquidation,
distribution, termination, merger, consolidation or transfer of substantially all the assets of said
Membet, or other reorganization of said Member constituting a mere change in the form of doing
business or of holding property, shall be permitted, provided said Member or the persons formerly
in control of said Member own the transferred interest in the Company directly or own the
controlling interest in the new ot surviving Entity. By “control” is meant in excess of 50% of the
voting interests. Nevertheless, the transferee of such interest shall not be admitted as a Member
unless the Manager and Members consent in writing pursuant to Article 11 hereof.



() Limitation on Permitted Transfers. Notwithstanding the foregoing, no
Transfer otherwise permitted hereunder may be made if, in the opinion of counsel for the Company,
such Transfer, when added to the total of all other interests in the Company transferred within the
petiod of twelve (12) consecutive months ptior to the proposed date of transfer, would result in the
termination of the Company as a partaership for tax purposes under LR.C. Section 708.

12.2  Right of First Refusal. In the event a Member receives a bona fide written offer to
purchase all or any portion of such Member’s interest in the Company from an unrelated third part
(ie., a person not described in Section 12.1(a) above) which such Member desires to accept, he may
do so, provided that: (a) such Member first offers to sell such Member’s interest, or portion thereof,
to the Company and the other Membets in the manner set forth below on the same terms and
conditions as offered by the third party by delivering a copy of said third party offer to the Manager
and other Members (with a cash equivalent value being substituted for any noncash consideration
contained in said third party offer); and (b) if the Company and the other Members decline to
exercise their right of first refusal, the other Members consent to the purchase of such interest by
said third party, such consent to not be unreasonably withheld. Vo

The Manager shall then have sixty (60) days to accept said offer in full on behalf Rﬁ the
offer, the Manager may assign the offer to those Mernbers who desire to accept it, pro rafa n
proportion to such Member’s interests in Capital or as such Members may otherwise agree among
themselves, but such assignments shall not extend the sixty (60) day perod for acceptahce
Acceptance shall be in wnting delivered to the transferring Member.

If the Manager and Members decline to accept said offer or otherwise waive their ﬁrzc;*‘hts
hereunder and give their consent to the purchase of the interest by said third party, the transferring
Members shall be free to accept the offer of purchase from said third party, provided he does so
within thirty (30) days after the earlier of the end of the sixty (60) day period or receipt of such
waiver and provided he consummates the sale of such Member’s interest, or portion theteof,
without any material variation in the terms and conditions stated in said offer. If the thirty (30) day
period for acceptance expires or if such Member desires to matetally vary any of the terms and
conditions of the offer, he must follow the procedure set forth above as if he were receiving a brand
new offer to purchase.

12.3  Effect of Transfer; Status of Transferee. The Transfer of any interest in the
Company, voluntary or involuntary, permissible or impermissible, if effective at all shall be to
transfer such Member’s voting, management and other rights of ownership with respect to such
interest. Accordingly, any transferee of such interest shall have status of a mere assignee under
URLLCA Section 48-2¢-1102 and shall not be entitled to become, nor to exercise any of the rights
of, a member in the Company unless and untl such transferee is admitted as a Substituted Member
i accordance with Article 11 above. In any event, the transferring Member shall cease to have any
rights at all with respect to the transferred interest.

12.4  Transferring Member’s Capital Account Balance. Subject to Section 7.3 above, that
portion of the Capital Account balance of a Member who transfers all or any portion of such

Member’s interest in the Company, as permitted hereunder, which is attrabutable to such transferred
interest, shall carry over to the transferee as set forth in Regulations Section 1.704-1(b)(2)(av)(1).



12.5  Internal Revenue Setvice Reporting Requirements. In the event of a sale or
exchange of an interest in the Company, the Members shall comply with the reporting requirements
of I.R.C. Section 6050K.

ARTICLE 13
BUY-OUT OF MEMBER’S INTEREST

13.1  Buy-Out Upon Certain Events. Upon receiving notice of the occurrence of a Buy-
Out Event (defined below), the Company shall have one hundred twenty (120) days in which it may
exercise an option to purchase the entire interest in the Company of the Member to whom or by
whom the Buy-Out Event has occurred (the “Liquidating Member”). The Manager shall have sole

discreton to determine whether or not to exercise such option.

A “Buy-Out Event” shall consist of any of the following events or citcumstances:
(a) The death, Legal Incompetency or Financial Insolvency of a Member (l.mless

Section 12.1 above);

(b) A Transfer or attempted Transfer by a Member of all ot any portion of“,shch
Member’s interest in the Company except as permitted in Article 12 above; or o

(©) The breach by 2 Member of any material term or provision of this “
Agreement, which breach remains uncured after reasonable notice and opportunity to cure.

Exercise of said option by the Company shall be made by giving written notice thereof'to

the Liquidating Member or the personal representative, trustee or other successor-in-interest of the
Liquidating Member, effective as of the date of notice of such election. Valuation of the interest in
the Company of the Liquidating Member shall then take place pursuant to Section 13.3, below and
payment for such interest shall take place pursuant to Section 13.4 below.

13.2  Valuation of Liquidating Member’s Interest. The interest in the Company of a
Liquidating Member shall be valued as follows:

(a) Negotiation to Determine Valuation. The Manager and the Liquidating
Member or the personal representative, trustee or other successor-in-interest of the Liquidating

Member shall promptly commence negotiations to establish the fair market value of the Liquidating
Member’s interest in the Company. Value shall be determined as of the date of the election to buy
out the interest of the Liquidating Member. Negotiations shall continue as long as required,
provided that if an agreement is not reached within ninety (90) days after the date of the election to
buy out the interest of the Liquidating Member or if negotiations break down prior to such time,
either party may terminate the negotiations and require the valuation to be submitted to appraisal, as
provided in the following subsection.

(b) Appraisal to Determine Valuation. Unless the parties agree on a simplified
appraisal procedure, if the parties are unable to reach agreement through negotiations between

themselves, the fair market value of the Liquidating Member’s interest in the Company shall be
determined by appraisal. Each of the parties shall promptly select an appraiser qualified by



appropriate licensure or certification to conduct appraisals of interests in a limited liability company,
taking into consideration the nature of the assets owned and business conducted by the Company,
and such appraisers shall then select a third such appraiser. The value of the Liquidating Member’s
interest shall be the average of the two appraised values that are closest together. Each party shall
bear the cost of the appraiser chosen by it and the parties shall split the cost of the third appraiser.

(c) Method of Valuation and Discounts. The value of the Liquidating Member’s
interest in the Company, whether determined by negotiation or appraisal, shall be arrived at by the
first determining the value of the Company as a whole by reference to such financial data and the
use of such valuation methods are appropriate and then allowing appropriate discounts with respect
to the interest of the Liquidating Member to take into account, to the extent applicable, minority
interest, nonmarketability of interest and other factors which would operate to decrease the value of
the Liquidating Member’s interest.

13.3  Payment Schedule. Payment for the interest in the Company of a Liquidating or
redeeming Member, including with respect to good will, as valued under Section 13.2 above, may be
made by the Company over a period of up to five (5) years in equal monthly, quartetly or annual
msta]]ments of pnnc1pal together with accrued mterest from the effectlve date of the buy-out of.

,,,,,

the minimum rate necessary to avoid the imputation of interest under the Internal Revenue Code.
The unpaid balance of the purchase price need not be secured. The Company shall have the right to
prepay all or any portion of such obhgatlon below, prior to the payment in full by the Company of
the foregoing obligation, the entire remaining balance of principal and accrued interest shall be """
immediately due and payable by the Company, as set forth in Section 14.3 below.

ARTICLE 14
DISSOLUTION AND TERMINATION

14.1  Dissolution and Continuation. The Company shall be dissolved upon the
occurrence of any of the following events:

(a) Upon the occurrence of any of the events specified in URLLCA 48-2¢-1201;
or
(b) Upon the vote of all persons serving as Manager.

The death, Financial Insolvency, Legal Incompetency, withdrawal, retirement, tesignation,
expulsion or dissolution of any Member shall not dissolve the Company.

14.2  Winding Up the Company. Upon dissolution of the Company, the Manager shall
immediately commence to wind up the affairs of the Company and shall engage in an orderly
disposition of its assets where such can be done at a fair value (except to the extent the Manager
may determine to distribute any assets to the Members in kind). The items comprising the Profits or
Losses of the company, as the case may be, as well as any specially allocated items for the Fiscal
Year in which the Company is terminated shall continue to be allocated to the Members or their
representatives and be credited or charged to their respective Capital Accounts in accordance with
Articles 6 and 7, above.



14.3  Distribution of Liquidation Proceeds. Pursuant to the winding up of the Company’s
affairs, the Company assets and the proceeds from the disposition of Company assets shall be
applied in order of priotity as follows:

(a) First, to creditors of the Company other than Members (and other than any
former Members receiving payments in buy-out of their interest in the Company under Section 13.3,
above);

(b) Second, to Members for any debts of the Company to such Members,
including Members being bought out under Section 13.3 above, pro rata;

(© Third, to Members in the amount of the final balances in their respective
Capital Accounts (after the allocation of all Profits, Losses and specially allocated items).

Each Member shall look solely to the assets of the Company for the return of such
Member’s investment in the Company, and if such assets or the proceeds from the liquidation of ,
such assets are insufﬁcient to retumn said investment, such Member shall have no recourse agamﬁ"

14.4  Return of Capital Contributions. No Member shall be entitled to the return of |
specific propetty contributed to the Company nor to any payments of liquidation of such Member s
interest in the Company other than in cash. £

s

14.5  Negative Capital Account Balance. A negative balance in any Member’s Capital .
Account which exists upon termination of the Company (after the allocation of all Profits and e
Losses through termination) shall not constitute a debt or liability of such Member to the Company,
to any creditor of the Company, to any other Member, or to any other person for any purpose
whatsoever, and such Member shall have no obligation to make any additional capital contribution

to the Company by reason of such negative balance.

14.6  Atrticles of Dissolution. When all debts, liabilities and obligations of the Company
have been paid and discharged or adequate provisions have been made therefore and all of the
remaining property and assets of the Company have been distributed to the Members, Articles of
Dissolution shall be executed and filed pursuant to URLLCA Sections 48-2¢-1202 and —1204. Upon
issuance by the State of Utah of a certificate of dissolution, the Company shall be terminated.

ARTICLE 15
MISCELLANEOUS PROVISIONS

151  Amendments. This Operating Agreement and the Articles of Organization of the
Company may be amended, or amended and restated, at any time as follows:

(a) Upon the unanimous vote of the Members;

() Upon the vote of the persons then serving as Manager and the vote of a
Majority in Interest of the Members; or



(© Upon the vote of the persons then serving as Manager to make technical
amendments to the Operating Agreement or Articles of Organization which do not affect the
economuic interests of the Members as necessary in order to maintain the Operating Agreement and
Articles of Organization in compliance with applicable tax and limited liability company law. Except
as expressly provided in this subsection and elsewhere in this Agreement, no approval of the
Members shall be required of any act of the Manager, and URLLCA Section 48-2c-804(6)(g) shall

have no operation or effect upon the Manager.

152 Expulsion of Member. Except as provided in URLLCA 48-2¢-710(3), a Member
may not be expelled from the Company.

15.3  Notices. Except as otherwise provided herein, any notice, election, or
communication required are permitted to be given by any provision of this operating Agreement
shall be in writing and shall be deemed to have been sufficiently given or served for all purposes 1t
delivered personally to the party or to an executive officer of the party to whom the same is directed
or if sent by United States mail, postage and chatges prepaid, addressed to the Member’s and/ of=
Company’s address, as appropriate, which is set forth in the records of the Company. Any such:!

address may be changed by notice given in the above manner. i

£

......

154  Governing Law. This Operating Agreement is entered into under and shall be
governed by the laws of the State of Utah. u
Lol

15.5  Construction. Whenever the singular number is used in this Operating Agreement

and when required by the context, the same shall include the plural, and the masculine gender shall

include the feminine and neuter genders, and vice versa.

15.6  Headings. The headings in this Operating Agreement are inserted for convenience
only and are in no way intended to describe, interpret, define or limit the scope, extent or intent of
this Operating Agreement or any provision hereof.

15.7  Binding Effect. Each and all of the covenants, terms, provisions and agreements
herein contained shall be binding upon and inure to the benefit of the parties hereto and, to the
extent permitted by this Operating Agreement or any provision hereof.

15.8  Counterparts. This Operating Agreement may be executed in counterparts, each of
which shall be deemed an original but all of which shall constitute one and the same instrument.

15.9  Enforcement. In the event of a breach or dispute arising under this Operating
Agreement, the nonbreaching party or the party prevailing in such dispute shall be entitled to
recover its costs, including without limitation reasonable attorneys’ fees and court costs, from the
breaching or nonprevailing party.

IN WITNESS WHEREOF, this Operating Agreement has been executed on the date
hereinabove first written by the following Members, whose respective mailing addresses are set forth
opposite their signatures. By their signatures below said Members do hereby affirm that they have
read the foregoing Operating Agreement and are familiar with its contents and they do hereby verify
the truthfulness thereof.



Mailing Addresses:

8258 S Longbar Ranch PI

Vail, AZ 85641

8258 S Longbar Ranch Pl

Vail, AZ 85641

MEMBERS:

T. Sloane Boochever

Danielle Boochever




SCHEDULE ONE
Member’s Capital Contributions

Member Description of Property Amount Basis

T. SLOANE BOOCHEVER Cash $125,000

DANIELLE BOOCHEVER Cash $125,000




SCHEDULE TWO
Members’ Interests in Profits and Losses

Member Percentage
T. SLOANE BOOCHEVER 50
DANIELLE BOOCHEVER 50




SCHEDULE THREE

Members’ Ownership
Member Percentage
T. SLOANE BOOCHEVER 50

DANIELLE BOOCHEVER 50




CAPITAL ACCOUNTING AND TAX ADDENDUM (As referred to in Article 6)

A. Definitions

L The following additional definitions ate supplied for purposes of this Addendum:

A. “Adjusted Capital Account” means a Member’s Capital Account as of the
end of any fiscal year, decreased by the items described in Regulations Section 1.704-1(b)(2)(ii)(d)(4),
(5) and (6). The foregoing definition of Adjusted Capital Account is intended to comply with the
provisions of Regulations Section 1.704-1(b)(2)(ii)(d) and shall be interpreted consistently therewith.

b. “Adjusted Tax Basis” means the adjusted tax basis of property for Federal
income tax accounting purposes.

c. “Book Depreciation” means for each Company Fiscal Year or other period,

an amount equal to the Tax Depreciation for such year or other period, except that if the Book
Value of an asset differs from its adjusted tax basis at the beginning of such year or other perod,
Book Depreciation shall be an amount which bears the same relationship to such beginning Book
Value as the Tax Depreciation for such year or other perod bears to such beginning Adjusted Tak
Basis; prowded, however that if the Tax Deprecmmon for such yeat is zero, Book Deprec1at10n sha]l

provisions of Regulations Section 1.704-1(b)(2)(1)(g)(3) and shall be interpreted consistently
herewith.

d. “Book Value” means the value of property as reflected on the books of the
Company in accordance with Section B.1 hereof.

e. “Fair Market Value” means the fair market value of property, unreduced by
any Habilities secured by such property. For the purpose of applying the capital accounting rules set
forth in Paragraphs B.I1(b), B.I(a)(2) and B.II(b)(2) of this Addendum and for purposes of
Paragraph B.1I(a) of this Addendum, such fair market value shall be determined without regard to
the amount of any non-recourse indebtedness secured by such property, in accordance with ILR.C.
Section 752(c). For all other purposes and provisions of this Operating Agreement, such fair market
value shall be deemed to be no less than the amount of any non-recourse indebtedness secured by
such property, in accordance with LR.C. Section 7701(g) and Regulations Section 1.704-1

®) @) {e)(D)-

f. “Minimum Gain” means the aggregate amount by which non-recourse
liabilities, if any, exceed the adjusted tax bases of the Company properties which they encumber, as
set forth in Regulations Sections 1.704-2(b)(2) and 1.704-2(d).

g “Non-recourse Deductions™ has the meaning set forth in Regulations Section
1.704-2(b)(1). The amount of Non-recourse Deductions for a Company fiscal year equals the net
increase, if any, in the amount of Minimum Gain during that fiscal year, reduced (but not below
zero) by the aggregate distributions made during that fiscal year of proceeds of any non-recourse




liability that are allocable to an increase in Minimum Gain, as set forth in Regulations Section 1.704-
2(c).

h. “Section 704(c) Property” has the meaning set forth in Paragraph C.I of this
Addendum.

1 “Tax Depreciation” means for each Company Fiscal Year or other period, an
amount equal to the depreciation, amortization or other cost recovery deduction allowable with
respect to an asset for such year or other period for Federal income tax purposes.

B. Capital Account Maintenance Rules.
L The Members’ Capital Accounts shall be kept in accordance with the following rules.
a. A Member’s Capital Account shall be zzcreased by:
1. The amount of money contributed (or deemed contributed) by sﬁch

Member to the Company;

[
2. The Fair Market Value of property other than money contributed*(or
deemed contributed) by such Member to the Company, net of liabilities secured by such propergr

that the Company is considered to assume or take subject to under LR.C. Section 752; -
I

3. The amount of Company liabilities which are assumed by such 2
Member (other than liabilities described in subsection (h) below which are assumed by a dlst:tlbute
Member); B

4. Such Member’s allocable share of the Profits of the Company under
Section 7.1 above and of any items of income or gain which are specially allocated pursuant to
Paragraph C.II of this Addendum; and

5. Such Member’s allocable share under Paragraph C.I(c) of this
Addendum of any gain attributable to Section 704(c) Property, as computed for book purposes.

b. A Member’s Capital Account shall be decreased by:

1. The amount of money distributed (or deemed distributed) by the
Company to such Member;

2. The Fair Market Value of property other than money distributed (or
deemed distributed) by the Company to such Member, net of liabilities secured by such property
that such Member is considered to assume or take subject to under I.R.C. Section 752;

3. The amount of such Member’s individual liabilities which are
assumed by the Company (other than liabilities described in subsection (b) above which are assumed
by the Company);



4. Such Membet’s allocable share of the Losses of the Company under
Section 7.2 above and of any items of loss or deduction which are specially allocated pursuant to
Paragraph C.II of this Addendum; and

5. Such Member’s allocable share under Paragraph C.I(c) of this
Addendum of any Book Depreciation or loss attributable to Section 704(c) Property, as computed
for book purposes.

c. The Members’ Capital Accounts shall also be debited or credited as provided
in Paragraphs B.II(c) and B.II(d) of this Addendum. Also, in determining the amount of any liability
for purposes of this provision, there shall be taken into account I.R.C. Section 752(c) and any other
applicable provisions of the I.R.C. and Regulations.

II. Valuation of Company Property; Capital Account Adjustments. The Book Value of

Company property shall be its Adjusted Tax Basis except in the following instances:

a. Contributed Property. The Book Value of property contributed (ot deemed
conttibuted) to the Company by any Member shall be equal to its Fair Matket Value on the date-of
contribution (ot deemed contrbution).

b. Distributed Property. The Book Value of property distributed (or deeméd
distributed) by the Company to any Member, whether in connection with the qumdatwn of thé..
Company or otherwise, shall be increased or decreased, as the case may be, to equal its Fair Mar(ket
Value on the date of d.lstmbutlon (or deemed distribution), and the Capital Accounts of the &

loss, as computed for book purposes, Would be allocated among the Members if there were a tzixable
disposition of such property for such Fair Market Value. i~

c. Other Property at Time of Contribution or Distribution. In connection with

either:

1. A contribution (ot deemed contribution) of money or other property
to the Company by a new or existing Member in exchange for a new or increased interest in the
Company, or

2. A distribution (or deemed distribution) of money or other property
by the Company to a withdrawing or continuing Member in exchange for all or a portion of such
Member’s interest in the Company, or

3. The Liquidation of the Company,

the Book Values of all Company assets, including good will if applicable, shall be increased
or decreased, as the case may be, to equal their respective Fair Market Values on the date of such
conttibution or distribution (or deemed contribution or distribution), and the Capital Accounts of
the Members shall be debited or credited, as the case may be, to reflect the manner in which gain or
loss, as computed for book purposes, would be allocated among the Members if there were a taxable
disposition of all such assets for such Fair Market Values; provided, however, in the case of
Subparagtaphs (i) and (i) hereof, such adjustment need not be made if such contribution or



distribution is of a de minimis amount or if the Members reasonably determine that such adjustment
is not necessary or appropriate in view of the cost to the Company of making such adjustment as
compared with the distortion in the relative economic interests of the. Members which would result
from not making such adjustment. Paragraphs (a), (b) and (c) hereof are intended to comply with
Regulations Section 1. 704-1 (b)(2)(iv)(d), (e) and (f) and shall be interpreted consistently therewith.

d. Section 754 Adjustments. The Book Value of an item of Company property
shall be increased or decreased, as the case may be, to equal its Adjusted Tax Basis whenever an
adjustment to the Adjusted Tax Basis of such item of Company property arises under I.R.C.
Sections 732(d), 734 or 743 and such adjustment exceeds the difference between the Book Value of
such item of Company property and its Adjusted Tax Basis prior to making such adjustment. Such
increase or decrease in Book Value shall then be allocated to the Capital Accounts of the Members
in accordance with Regulations Section 1.704-1(b)(2)(iv)(m). This Paragraph shall be applied only
after the application of Paragraphs B.2(a), (b) and (c), above.

C. Special Tax Allocation Rules.

L Special Allocation Rules Where Book Value and Adjusted Tax Basis Are Uneqtﬁi
Notwithstanding the general allocaton rules set forth in Sectons 7.1 and 7.2 above, as to propéity

the Book Value of which is different from its Adjusted Tax Basis (“Section 704(c) Property”), r_be
following rules and definitions shall apply: s

b. Built-in Gain ot Built-in Loss may arise as the result of the contnbuﬁor’ibr
deemed contribution of property to the Company by one or more Members (the “Contrbuting
Members”) or as the result of the revaluation of existing Company property under Paragraph B.IT of
this Addendum. If existing Company property is revalued, the existing Members shall be considered
the Contributing Members as to such property. The term Contributing Members shall include
successors-in-interest thereto.

C. Book Depreciation, and gain or loss with respect to Section 704(c) Property
as computed for book purposes, shall be allocated to the Members in accordance with the general profit
and loss sharing percentages specified in Sections 7.1 and 7.2, above, and the Members’ Capital
Accounts shall be adjusted accordingly, as set forth in Paragraph B.I of this Addendum.

d. Tax Depreciation, and gain or loss with respect to Section 704(c) Property as
computed for tax purposes, shall be allocated to the Members in a manner that takes into account the
Built-in Gain or Built-in Loss with respect to such property, in accordance with Section 704(c) of
the I.R.C. and equivalent principles, as follows, and such allocations shall not be independently
reflected by further adjustments to the Members’ Capital Accounts:

1. With respect to Built-in Gain property, 100% of any tax gain shall be
allocated to the Contabuting Members in the same proportion as such Built-in Gain has been
credited to their respective Capital Accounts; Tax Depreciation shall be allocated to the Members



other than the Contributing Members (the “Noncontributing Members”) in the same proportion as,
but 1n an amount not to exceed, the Book Depreciation with respect to such property which has
been allocated to them under Paragraph C.I(c) of this Addendum; and any excess of such Tax
Depreciation over the amount allocated to the Noncontrbuting Members shall be allocated to the
Contributing Members 1n the same proportion that the Book Depreciation with respect to such
property has been allocated to the Contributing Members under Paragraph C.I(c) of this Addendum.
These allocations shall continue until the Built-in Gain has been eliminated. Thereafter any Tax
Depreciation and gain or loss with respect to such property shall be allocated to the Members
pursuant to the general profit and loss allocation provisions of Sections 7.1 and 7.2, above.

2. With respect to Built-in Loss property, 100% of any tax loss shall be
allocated to the Contributing Members in the same proportion as such Built-in Loss has been
charged to their respective Capital Accounts; Tax Depreciation shall be allocated to the
Noncontributing Members in the same proportion as, but in an amount not to exceed, the Book
Depreciation with respect to such property which has been allocated to them under Paragraph C.I(c)
of this Addendum; and any excess of such Tax Depreciation over the amount allocated to the
Noncontributing Members shall be allocated to the Contubuting Members in the same proporticin
that the Book Depreciation with respect to such property has been allocated to the Contubuting:.«
Members under Paragraph C.I(c) of this Addendum. These allocations shall continue until the Bullt—
in Loss has been eliminated. Thereafter any Tax Depreciation and gain or loss with respect to such
property shall be allocated to the Members pursuant to the general profit and loss allocation
provisions of Sections 7.1 and 7.2, above.

3. In the event that the allocation of tax gain, tax loss or Tax &
Depteciation to the Noncontributing Members under Paragraph C.I(d)(i) or C.I(d)(1i) of this “
Addendum is limited by application of the “ceiling rule” set forth in Regulations Section 1. 7040
3(b)(1), the Company may do any of the following:

1. The Company may make reasonable curative allocations of
income, gain, loss or deduction with respect to the tax item limited by the ceiling rule, including
income from the disposition of contributed or revalued property, in accordance with the rules set
forth in Regulations Section 1.704-3(c); or

4. The Company may make remedial allocations of income,
gain, loss or deduction with respect to the tax item limited by the ceiling rule in accordance with the
rules set forth in Regulations Section 1.704-3(d); or

1il. If applicable, the Company may apply the “small disparity”
rules of Regulations Section 1.704-3(e).

The foregoing provision is intended to comply with Regulations Section 1.704-
1(6)(2)(iv.)(g), and Section 1.704-3 (e) and shall be interpreted consistently therewith.

11. Special and Regulatory Allocations.
a. Mipimum Gain Chatgeback. If there is a net decrease in Minimum Gain

during any Company fiscal year, then in that event, prior to the making of any other allocation under
this Article 7, there shall be specially allocated to all Members items of income and gain for such
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REQUEST FOR COUNCIL ACTION

DATE SUBMITTED: TYPE OF ACTION: SUBJECT: DISCUSSION AND
July 26,2011 ____ RESOLUTION POSSIBLE DIRECTION TO
STAFF REGARDING PETITION
DATEAtguTsIthzlélf?UESTED' ORDINANCE PRESENTED BY JENNIFER
: DRUCKMAN ON A PROPOSED
X FORMAL ACTION PLASTIC BAG BAN OR TAX
__X_REGULAR _ CONSENT |— ON SINGLE-USE PLASTIC
OTHER: BAGS WITHIN THE CITY OF
T BISBEE.

TO: Mayor and Council

FROM: John A. MacKinnon, City Attorney

RECOMMENDATION: Consider Petition and provide preliminary direction to staff.

PROPOSED MOTION: Within the determination of Mayor and Council

DISCUSSION: At the Regular Session of Mayor & Council on July 19, 2011, Jennifer Druckman,
Bisbee resident, presented a written Petition to the Mayor and Council indicating that the issue of
imposing a ban or tax on single-use plastic bags within the City of Bisbee was still unresolved. The
City has the authority to impose a ban on single use plastic bags or to impose an excise tax on them.
There are a number of policy decisions that will need to be determined, however, including those
identified in the accompanying list, before anything specific can be presented for action.

FISCAL IMPACT: None

DEPARTMENT LINE ITEM ACCOUNT: None

BALANCE IN LINE ITEM IF APPROVED: None

)
Prepared by: Reviewed ij
G pi il ) L))

W.J. Porter, Méyort




ISSUES FOR DISCUSSION PRIOR TO ADOPTING A POTENTIAL TAX OR

BAN ON SINGLE USE BAGS

The City of Bisbee, as a charter city, does have the authority to adopt either an excise tax
or a ban on carry out, non-reusable plastic or paper bags. There are, however, a number
of policy issues that will arise in connection with the implementation of any such fee or
tax on single use bags in the City of Bisbee. These warrant some significant discussion
prior to any attempt to draft and adopt any such regulation. Issues to be resolved include,
but are not limited to, the following:

1.

Would this regulation be applicable to all types of single use bags, including
plastic, biodegradable and paper? There are different environmental costs
associated with each.

Would this regulation be applicable to every type of business or enterprise that

uses bags or would it be limited by:

a. type of retail operation, whether grocery, hardware, general business, fast
food, restaurant, art gallery, souvenir shop, convenience store, farmers’
market or other?

b. size of the enterprise by square footage of floor space or number of
employees?

c. number of bags used on a monthly basis?

Would there be exceptions for certain products such as meat, fish, fruits and
vegetables, and the in-store bags provided for these, or for certain take-out
foods, for which there may be public health reasons to encourage separate
bagging in plastic or paper?

If an excise tax is adopted, how would this tax be enforced and collected?
Would staff be delegated to inspect these businesses and conduct audits, and if
so, under which department, or would this regulation be applied strictly by
self-reporting? This would not be a component of the transaction privilege tax
and would not likely be collected by the Department of Revenue on behalf of
the City.

What amount of fee or tax per bag would be sufficient to cause some change
in behavior, without being overly burdensome or abusive to businesses, local
citizens and non-residents? Other jurisdictions have adopted taxes of from five
cents to twenty cents per bag.

To what purpose should the collected taxes be dedicated, whether to the
general fund, to support recycling, to assist in the purchase of reusable bags,
to operate the program or otherwise? It would have to fit under one of the
authorized taxing purposes in the City Charter at Section 6.02.



7. How much lead time should be allowed prior to the implementation of any
such regulation?

8. Will this regulation, as more clearly specified through this process,
accomplish what Mayor and Council wish to accomplish? How do we best
describe exactly what these intended purposes are?

The review and discussion of these particular issues will certainly lead to other questions
as this analysis gets more refined. A Work Session on this topic may be appropriate in the
near future should the Mayor and Council wish to proceed in this direction.
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CITY OF BISBEE
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AGENDA ITEM NUMBER (p

5 TPISBEE
GO~ ™,

9
REQUEST FOR COUNCIL ACTION
DATE SUBMITTED: TYPE OF ACTION: SUBJECT: DISCUSSION AND
July 25, 2011 RESOLUTION POSSIBLE RECOMMENDATION
- TO CITY STAFF REGARDING THE
DATE ACTION REQUESTED: SELECTION OF POTENTIAL
August 2, 2011 — ORDINANCE PROJECTS FOR APPLICATION
REGARDING THE USE OF FY 2011
X FORMAL ACTION STATE COMMUNITY
X REGULAR CONSENT DEVELOPMENT COLONIAS
- OTHER: GRANT FUNDS

TO: Mayor and Council
FROM: John Charley, Community Development Director

RECOMMENDATION: Direct Staff to apply for funds directed to Tin Town and Bakerville

PROPOSED MOTION: I move to direct city staff to apply for FY 2011 State Community
Development Colonias Grant Funds for the Bisbee neighborhoods of
Tin Town and Bakerville

DISCUSSION: The City of Bisbee is intending to apply for up to 2.4 million dollars in federal
Community Development Block Grant (CDBG) funds from the Arizona Department of Housing set
aside specifically for Colonias’. Colonia CDBG funds must be used to benefit [ow-income persons
and areas, alleviate slum and blight, or address urgent need within a designated Colonia neighborhood.
In Bisbee, those neighborhoods are Bakerville and Tin Town only. City staff is recommending the City
submit an application for funds to provide owner occupied housing rehabilitation and /or full
replacement in both Tin Town and Bakerville.

FISCAL IMPACT: NA

DEPARTMENT LINE ITEM ACCOUNT:

BALANCE IN LINE ITEM IF APPROVED:

Prepared by: %)J)A Cﬁ(_)/ Reviewed by:

John Charley, Community Development Director Stephen J. Pauken, City Manager




Public Notice
Regular Session of the Mayor and Council
Public Meeting Regarding Use of CDBG Funds

Tuesday, August 2, 2011 @ 7:00 pm

The City of Bisbee is intending to apply for up to 2.4 million dollars in Federal CDBG
Colonia set-aside funds from the Arizona Department of Housing. CDBG funds must be
used to benefit low-income persons and areas, alleviate slum and blight, or address
urgent need within a designated Colonia neighborhood. In Bisbee, that is Bakerville or
Tin Town only. Based on citizen input as well as local and state planning objectives, one
or more potential projects may be selected to forward to the State of Arizona with a
request for funding. A public meeting will be held at the regular City Council meeting at
118 Arizona St. on August 2, 2011, at 7:00 p.m. to discuss the potential projects. Itis
expected that the City Council will select the project(s) at this meeting and adopt
applicable resolutions. The potential CDBG project(s) are named and described as
follows:

1. To provide owner occupied housing rehabilitation and/or full replacement in the area
known as “Tin Town”

2. To provide owner occupied housing rehabilitation and/or full replacement in the area
known as “Bakerville”

To review project proposals, file grievances, or learn more about the CDBG program
contact John Charley, Community Development Director, City of Bisbee, 118 Arizona
St., Bisbee AZ 85603 (520) 432-6269

Gloria P. Gonzalez, City Clerk

ANYONE NEEDING SPECIAL ACCOMMODATION TO ATTEND THIS MEETING SHOULD CONTACT JOHN
CHARLEY AT (520) 432-6269 AT LEAST TWENTY-FOUR HOURS BEFORE THE MEETING.
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AGENDA ITEM NUMBER z

REQUEST FOR COUNCIL ACTION
DATE SUBMITTED: TYPE OF ACTION: SUBJECT: DISCUSSION AND
July 25, 2011 X RESOLUTION POSSIBLE APPROVAL OF
DATE ACTION REQUESTED: RESOLUTION R-11-14;
: ORDINANCE AUTHORIZING THE
August 2, 2011 — SUBMISSION OF AN
FORMAL ACTION APPLICATION FOR FY 2011
X REGULAR  CONSENT |— STATE COMMUNITY
= — , DEVELOPMENT COLONIAS
__ OTHER: GRANT FUNDS

TO: Mayor and Council

FROM: John Charley, Community Development Director

RECOMMENDATION: Adopt Resolution R-11-14

PROPOSED MOTION:

I move to Approve Resolution R-11-14, authorizing the submission of

an application for FY 2011 State Community Development Colonias

grant funds

DISCUSSION: A resolution of the Mayor and Council authorizing the submittal of an application for
State Community Development Colonias grant funds. This is required from all applicants.

FISCAL IMPACT: NA

DEPARTMENT LINE ITEM ACCOUNT:

BALANCE IN LINE ITEM IF APPROVED:

Prepared by: w &/ Reviewed by: //( ) (/

John Charley,

Qmim mty Devel pmen Director

S‘te/hen J. Pzﬁken , City Manager




RESOLUTION R-11-14

A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF BISBEE
AUTHORIZING THE SUBMISSION OF AN APPLICATION FOR FY 2011 STATE COMMUNITY
DEVELOPMENT BLOCK COLONIAS GRANT FUNDS, CERTIFYING THAT SAID
APPLICATION MEETS THE COMMUNITY'S PREVIOUSLY IDENTIFIED HOUSING AND
COMMUNITY DEVELOPMENT NEEDS AND THE REQUIREMENTS OF THE STATE CDBG
PROGRAM, AND AUTHORIZING ALL ACTIONS NECESSARY TO IMPLEMENT AND
COMPLETE THE ACTIVITIES OUTLINED IN SAID APPLICATION.

WHEREAS, the City of Bisbee is desirous of undertaking community development activities;
and

WHEREAS, the State of Arizona is administering the Community Development Block Grant
Program; and

WHEREAS, the State CDBG Program requires that CDBG funds requested address one of the
three Congressional mandated National Objectives; and

WHEREAS, the activities within this application address the community's identified housing
and community development needs, including the needs of low and moderate income persons; and

WHEREAS, an Applicant of State CDBG funds is required to comply with the program
guidelines and Federa] Statutes and regulations.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the City of Bisbee
authorize application to be made to the State of Arizona, Department of Housing for FY2011 CDBG
Colonia funds, and authorize the Mayor to sign application and contract or grant documents for receipt
and use of these funds for Owner Occupied Housing Rehabilitation in the Colonias areas of Tin Town
and Bakerville, and authorize the Mayor to take all actions necessary to implement and complete the
activities submitted in said application; and

That, this application for State CDBG funds meets the requirements of low- and moderate-
income benefit for activities justified as benefiting low- and moderate-income persons, aids in the
prevention or elimination of slum and blight or addresses an urgent need which poses a threat to
health; and

That, the City of Bisbee will comply with all State CDBG Program guidelines, Federal Statutes
and regulations applicable to the State CDBG Program and the certifications contained in the
application.

PASSED, APPROVED AND ADOPTED by the Mayor and Council of the City of Bisbee, County of
Cochise, State of Arizona, this 2nd day of August, 2011.

W.]. Porter, Mayor

ATTEST: APPROVED AS TO FORM:

Gloria P. Gonzalez, City Clerk John A. MacKinnon, Attorney



AGENDA ITEM NUMBER 8
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REQUEST FOR COUNCIL ACTION

DATE SUBMITTED: TYPE OF ACTION: SUBJECT: DISCUSSION AND
July 25,2011 X _ RESOLUTION POSSIBLE APPROVAL OF
DATE ACTION REQUESTED }égggL}%T%\xog T];_I ]T]szz ARE
: IFYI A A
August 2, 2011 —— ORDINANCE KNOWN AS TIN TOWN IS A
COLONIA PURSUANT TO THE
___FORMAL ACTION HOUSING AND COMMUNITY
X REGULAR CONSENT DEVELOPMENT ACT OF 1974 AND
‘ - OTHER: AUTHORIZING AN APPLICATION
—_— FOR CDBG FUNDS TO MEET THE
NEEDS OF THE COLONIA

TO: Mayor and Council
FROM: John Charley, Community Development Director

RECOMMENDATION: Adopt Resolution R-11-12

PROPOSED MOTION: [move to Approve Resolution R-11-12, certifying that the area known
as Tin Town is a Colonia and authorizing an application for CDBG
funds to meet the needs of the Colonia

DISCUSSION: This resolution is a required component of an application for CDBG funds dedicated to
housing rehabilitation to owner occupied housing in the Tin Town neighborhood. Tin
Town qualifies as a Colonia based on the lack of a sanitary sewer system.

FISCAL IMPACT: NA

DEPARTMENT LINE ITEM ACCOUNT:

BALANCE IN LINE ITEM IF APPROVED:

Prepared by: Reviewed by:

John Charley, Community Development Director Stephen J. Pauken, City Manager



RESOLUTION R-11-12

A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF BISBEE
FINDING, CERTIFYING THAT AN AREA IS A COLONIA PURSUANT TO THE
HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1974, AS AMENDED,
SECTION 916, AND AUTHORIZING AN APPLICATION FOR CDBG FUNDS TO
MEET THE IDENTIFIED NEEDS OF THE COLONIA.

WHEREAS, the State Community Development Block Grant Program allows
funds to be expended to address the needs of areas identified as colonias; and

WHEREAS, the State of Arizona's Community Development Block Grant
Program requires that an applicant requesting funds for an activity that will address the
needs of a colonia, adopt a Resolution certifying that the area meets the statutory
definition and identifying the colonia area where such funds will be expended; and

WHEREAS, the City is applying for FY11 State Community Development Block
Grant Colonias funds for an activity that will address the needs of an area that is hereby
certifying to meet the statutory definition of a colonia.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the
City of Bisbee finds, pursuant to the Housing and Community Development Act of 1974,
as amended, Section 916, that the area described as Tin Town and:

Bounded on the north by W. Highway 92, and
Bounded on the east by Escarcega Street, and
Bounded on the south by Vargas Street, and
Bounded on the west by Teran Street, is

a Colonia where State Community Development Block Grant funded activities designed
to address the needs of the colonia will be carried out; and
That the attached map further identifies the Colonia.

PASSED, APPROVED AND ADOPTED by the Mayor and Council of the City of
Bisbee, County of Cochise, State of Arizona City this 2~ day of August, 2011.

W.J. Jack Porter, Mayor

ATTEST: APPROVED AS TO FORM:

Gloria P. Gonzalez, City Clerk John A. MacKinnon, Attorney
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AGENDA ITEM NUMBER q

REQUEST FOR COUNCIL ACTION

DATE SUBMITTED: TYPE OF ACTION: SUBJECT: DISCUSSION AND
July 25, 2011 X RESOLUTION POSSIBLE APPROV AL OF
DATE ACTION REQUESTED E‘EEO%F‘Q@ AT THE ARE
: T T THE AREA
August 2, 2011 —— ORDINANCE KNOWN AS BAKERVILLE IS A
COLONIA PURSUANT TO THE
___FORMAL ACTION HOUSING AND COMMUNITY
X REGULAR CONSENT DEVELOPMENT ACT OF 1974 AND
- OTHER: AUTHORIZING AN APPLICATION
— FOR CDBG FUNDS TO MEET THE
NEEDS OF THE COLONIA

TO: Mayor and Council
FROM: John Charley, Community Development Director

RECOMMENDATION: Adopt Resolution R-11-13

PROPOSED MOTION: Imove to Approve Resolution R-11-13, certifying that the area known
as Bakerville is a Colonia and authorizing an application for CDBG
funds to meet the needs of the Colonia

DISCUSSION: This resolution is a required component of an application for CDBG funds dedicated to
housing rehabilitation to owner occupied housing in the Bakerville neighborhood.
Bakerville qualifies as a Colonia based on the high percentage of sub standard housing.

FISCAL IMPACT: NA i

DEPARTMENT LINE ITEM ACCOUNT:

BALANCE IN LINE ITEM IF APPROVED:

s e O
O S g

John Charley, Community Development Director Stephen J. Pauken, City Manager




RESOLUTION R-11-13

A RESOLUTION OF THE MAYOR AND CITY COUNCIL OF THE CITY OF BISBEE
FINDING, CERTIFYING THAT AN AREA IS A COLONIA PURSUANT TO THE
HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1974, AS AMENDED,
SECTION 916, AND AUTHORIZING AN APPLICATION FOR CDBG FUNDS TO
MEET THE IDENTIFIED NEEDS OF THE COLONIA.

WHEREAS, the State Community Development Block Grant Program allows
funds to be expended to address the needs of areas identified as colonias; and

WHEREAS, the State of Arizona's Community Development Block Grant
Program requires that an applicant requesting funds for an activity that will address the
needs of a colonia, adopt a Resolution certifying that the area meets the statutory
definition and identifying the colonia area where such funds will be expended; and

WHEREAS, the City is applying for FY11 State Community Development Block
Grant Colonias funds for an activity that will address the needs of an area that is hereby
certifying to meet the statutory definition of a colonia.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the
City of Bisbee finds, pursuant to the Housing and Community Development Act of 1974,
as amended, Section 916, that the area described as Bakerville and:

Bounded on the north by American Avenue, and
Bounded on the east by 4" Street, and

Bounded on the south by Bisbee Road, and
Bounded on the west by Bisbee Road, is

a Colonia where State Community Development Block Grant funded activities designed
to address the needs of the colonia will be carried out; and
That the attached map further identifies the Colonia.

PASSED, APPROVED AND ADOPTED by the Mayor and Council of the City of
Bisbee, County of Cochise, State of Arizona City this 2" day of August, 2011.

W.]. Jack Porter, Mayor

ATTEST: APPROVED AS TO FORM:

Gloria P. Gonzalez, City Clerk John A. MacKinnon, Attorney
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AGENDA ITEM NUMBER /O

fBISBEE

cﬁf”@\}

—

REQUEST FOR COUNCIL ACTION

DATE SUBMITTED: TYPE OF ACTION: SUBJECT: DISCUSSION AND
July 25, 2011 X_RESOLUTION POSSIBLE APPROVAL OF
RESOLUTION R-11-15;
DATE ACTION REQUESTED: ORDINANCE AUTHORIZING THE ADOPTION
August 2, 2011 —_— OF OWNER OCCUPIED
FORMAL ACTION HOUSING REHABILITATION
X REGULAR  CONSENT |— GUIDELINES IN RELATION TO
. — ' STATE COMMUNITY
___OTHER: DEVELOPMENT BLOCK.
GRANT COLONIAS FUNDS |

=

TO: Mayor and Council
FROM: John Charley, Community Development Director

RECOMMENDATION: Adopt Resolution R-11-15

PROPOSED MOTION: [move to Approve Resolution R-11-15, authorizing the adoption of
owner occupied housing rehabilitation guidelines in relation to State
Community Development Block Grant funds.

DISCUSSION: A resolution of the Mayor and Council authorizing the adoption of owner occupied
rehabilitation guidelines in relation to State Community Development Block Grant
funds. The guidelines include sections covering, program overview, application and
qualification, inspection and construction, project completion and close-out and
definitions. In addition a copy of the City’s grievance procedure is also required and
has been included as part of this submission.

FISCAL IMPACT: NA

DEPARTMENT LINE ITEM ACCOUNT:

BALANCE IN LINE ITEM IF APPROVED:

A\

Prepared by: &C&« @/ Reviewed by: C\\) 7 }VO

[ 4 \
John Charley, C Qﬂgmty Deveﬁpmeg Director Stephen J. PaukeL/City Manager




RESOLUTION R-11-15

A RESOLUTION OF THE CITY COUNCIL OF BISBEE AUTHORIZING THE
ADOPTION OF OWNER OCCUPIED HOUSING REHABILITATION
GUIDELINES IN RELATION TO AN APPLICATION FOR FY 2011 STATE
COMMUNITY DEVELOPMENT BLOCK GRANT COLONIAS FUNDS FOR
A HOUSING REHABILITATION ACTIVITY.

WHEREAS, the City of Bisbee is desirous of undertaking an owner occupied
housing rehabilitation program; and

WHEREAS, This program is anticipated to be funded with Community
Development Block Grant Program (CDBG) Colonias funds provided by the State of
Arizona CDBG Program, and

WHEREAS, the State CDBG Program requires that every local government
requesting CDBG funds for housing rehabilitation adopt specific guidelines for such a
program; and

WHEREAS, the City of Bisbee has developed such owner occupied housing
rehabilitation guidelines which are subject to approval by the State of Arizona CDBG
Program;

NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the
City Bisbee hereby adopts such guidelines which shall be used to implement its CDBG-
funded housing rehabilitation program funded through its application for FY 2011
Colonias funds; and

That, the City of Bisbee shall utilize such guidelines once approved by the State
of Arizona, without revisions, except such authorized by the chief elected official or a
person authorized in writing to approve such revisions via the CDBG Program's CD-1
Form; with such revisions submitted to the CDBG Program within a maximum of 10
working days of authorization.

PASSED, APPROVED AND ADOPTED by the Mayor and Council of the City of
Bisbee, County of Cochise, State of Arizona this 2nd day of August, 2011.

W.]. Porter, Mayor

ATTEST: APPROVED AS TO FORM

Gloria P. Gonzalez, City Clerk John A. MacKinnon, Attorney



Bisbee Colonia Housing Rehabilitation Guidelines

Section 1

PROGRAM OVERVIEW

Those parts of all non-entitlement Cities, Towns and Counties that have been certified
as a Colonia, are eligible to apply for CDBG Colonia funds for sewer or water
infrastructure construction, infrastructure planning projects, or housing rehabilitation.
They must first conduct a public participation process, where community groups or
individuals have the opportunity to present their proposed ideas during public hearings.

The City of Bisbee, in association with SEAGO, is authorized to submit a Colonia
application to the State of Arizona Community Development Block Grant Program
for housing rehabilitation, including full replacement. The City and SEAGO will be
assisting low to moderate income qualified homeowners in the Colonia areas known as
Tin Town and Bakerville, in Bisbee. These are the only areas that will be marketed by
SEAGO and the City to find interested homeowners. A housing survey has been
completed by the City and approved by Arizona Department of Housing to qualify this
area as low to moderate income.

Under the Owner Occupied Housing Rehabilitation Program, home rehabilitation or
replacement will be completed under a grant program. However, it will be provided as a
forgivable no interest, no payment loan through a Promissory Note and Deed of Trust.
The recapture period shall be 5 years. The note will be forgiven at a rate of 20% per
year over the 5 years as long as the dwelling unit continues to be occupied by the
owner or income-qualified immediate family member who has inherited the property.
Otherwise, any un-forgiven balance of the loan shall become due and payable upon the
sale, exchange or transfer of the property. If the property is not sold at the end of the 5
year period, the City will mail to the homeowner the Deed of Trust Release Form to be
recorded with the Cochise County Recorder’s Office. Any funds recovered before the
expiration of 5 years shall be returned to the state of Arizona CDBG Program.
Additionally, the home must be kept insured for the full amount of any liens.

The applicant must own and occupy the property as their only place of residence. The
unit must have been owned and occupied by the applicant at least one (1) year prior to
date of application. Owners must have a fee simple title to the property, or maintain a
99-year leasehold interest in the property. Rehabilitation or replacement will be made to
units that are classified as real estate or real property which are appropriate for
rehabilitation, are single-family, owner-occupied site built homes, mobile or
manufactured homes permanently affixed to the land. Any manufactured home older
than June 15, 1976 will be replaced.

Rehabilitation or replacement must meet City Building Codes; permits will be obtained
and components inspected by the City Building Inspector.
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Selection will be made on units where the home owner has been income qualified on a
first-come, first-served basis. However, SEAGO will have the ability to bump a client to
the top of the list if one unit is in more need than another (i.e., an elderly client living in a
unit with a roof starting to collapse versus the replacement of a hot water heater). If it is
determined that an extreme emergency exists for any home, that will be the first priority.

In certain cases, an applicant may not meet the requirements of the programs, because
they have not furnished information as requested, or they are over the income limit.

Only one forgivable loan will be awarded to each homeowner under the CDBG-funded
Program. SEAGO and the City Building Inspector will determine the scope of work for
each house.

It will be at the discretion of SEAGO to determine any relocation costs if temporary
relocation of the household is needed before or during construction. Any such costs
shall be included in the forgivable loan amount.

The unit must be suitable for rehabilitation, and repairs may include correcting health
and safety issues, code issues and other repairs that will prolong the useful life of the
unit such as exterior painting. The program will provide energy savings such as the
replacement of windows and doors, providing roof insulation, new high seer HVAC
systems, energy efficient water heaters, light colored roofing and any other current
weatherization or energy saving techniques. Providing energy efficiency will be a
high priority. Lead based paint and/or asbestos will be removed if associated with a
repair. Accommodations for accessibility will be provided where necessary or
reasonably expected to become necessary in the near future.

If the house is not suitable for rehabilitation, funds can be used for the
demolition, clearing and reconstruction or replacement of a dwelling or part of a
dwelling. In all likelihood, any partial or full replacement of a home may be of a smaller
square footage than the dilapidated home to keep costs down. All efforts will be made
to keep the same number of bedrooms and bathrooms. A qualified architect will be
selected by SEAGO to provide design as needed, and such costs will be included in the
forgivable loan.

Once a year, SEAGO will advertise locally for contractors interested in participating with
the program, pre-qualify them and maintain a bidders list. SEAGO encourages minority
and women-owned businesses to participate in the Program.

The City of Bisbee and SEAGO do business in accordance with the State and Federal
Fair Housing Law. It is illegal to discriminate because of race, color, religion, sex,
disability, familial status, or national origin. If an applicant, grant recipient or contractor
feels they are discriminated against, they may file a claim with the Arizona Attorney
General’s Office.
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Section 2

APPLICATION AND QUALIFICATION

SEAGO will accept all applications from applicants and place the applicant on the
waiting list once they have submitted all required documents, and have been income
qualified through independent third party income verification. Failure on the part of the
applicant to provide documents in a timely fashion may delay their placement on the
waiting list.

Approval will be based upon verification of the household’s income, assets and other
information, by determining gross income and the percentage of Area Median Income
(AMI) adjusted for family size. Income for an entire household must not exceed the
most current Department of Housing and Urban Development Low- and Moderate-
Income Limits for Cochise County. No income certification will be valid after 6 months.

Households are defined as all persons occupying the residence, including permanent
extended family, such as elderly parents and single children with children of their own.

Income is defined as all income received by household residents over 18 years of age.
Income includes net income from assets. Deductions are allowed for elderly or disabled
households.

Total asset cash values cannot exceed $25,000. Liquid assets, such as cash, checking
accounts, savings accounts, stocks, bonds, or other securities cannot exceed $5,000.
Total assets do not include the subject property or necessary personal property, such
as primary vehicles, clothing and furniture.

Elderly (over 62) or disabled families may have higher asset levels if they are proven to
be needed for medical or other approved purposes. For elderly or disabled families with
liquid assets exceeding $5,000 but not more than $20,000, they must show legitimate
expenses (basic living expenses, medical expenses, and debt service) forcing them to
draw on their assets. Legitimate expenses are those expenses that cannot be forfeited
without repercussion, i.e. utility bills, automobile expenses, food. Payments on luxury
items, such as cable or a big screen television are not considered legitimate expenses.
Total assets cannot exceed $40,000.

SEAGO will order a limited title search once the applicant is qualified, and will complete
a Residential Environmental Review Report. SEAGO will send a letter to the applicant
notifying them of the final approval or denial.

At no time, will any employee or Council member of the City of Bisbee be allowed to see
the applicant’s income documentation for security and privacy reasons.
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Section 3“

INSPECTIONS AND CONSTRUCTION

During the approval process, SEAGO will make an appointment at the house with the
owner and the City’s Building Inspector to conduct an inspection and take photographs.
Each property will be inspected for health, safety, habitation deficiencies and other
conditions warranting rehabilitation or replacement.

The Building Inspector will note all code violations in priority order, and all additional
items that may be addressed, including any items specifically requested by the
applicant. He will complete a full work write-up and cost estimate.

SEAGO and the Building Inspector will meet with the applicant again to review and
discuss the work write-up. Any revisions to the work write-up will be made at that time.
SEAGO will not allow the applicant to omit items in the work write-up that are
considered necessary to address health, safety, and/or sanitary concerns. The
homeowner will authorize the final work write-up, or design to replace the dwelling.

No work will be performed by homeowners or volunteers, only a qualified
licensed contractor may perform construction. This restriction helps avoid disputes
arising as to warranty, workmanship, and responsibility of the parties of the completed
product.

The contractor must be licensed in the State of Arizona Registrar of Contractors to
perform the type of work required and have a required business license where
applicable.

Contractor must carry Commercial/Business Automobile Liability insurance with a
combined single limit for bodily injury and property damages of not less than
$1,000,000, each occurrence on all vehicles, whether owned or leased, used in
performance of the work. Commercial General Liability in the amount of $1,000,000 for
each occurrence and $2,000,000 General Aggregate Limit is required. Umbrella/Excess
Liability insurance in the amount of $1,000,000 per occurrence is also required.

Upon determination and approval of the final work write-up, the Building Inspector
and/or architect will prepare sufficient specifications and plans for the purposes of
obtaining price quotes.

A mandatory pre-bid conference and mandatory walk-through will be coordinated by
SEAGO. SEAGO will provide an Invitation for Written Quotes to all contractors on their
list who have attend the mandatory walkthrough. Contractors will have 10 to 15 working
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days to prepare and submit their written quotes. Quotes will be reviewed by SEAGO,
the Building Inspector and the homeowner.

After review of written quotes, SEAGO will provide a list of contractors in order of the
lowest cost to the homeowner for selection. The lowest bid is not always a factor in
selection. Quality of work, reputation, and accountability will also be considered.
Quotes will be reviewed by SEAGO, the Building Inspector, and the homeowner. Prices
may be negotiated with the contractor as needed before the contract between the
homeowner and contractor is signed.

SEAGO will prepare contracts between the home owner and the contractor, which
address and include all required documents for equal opportunity and civil rights.

After attending the pre-construction conference, and after the signing of the
Homeowner/Contractor Agreement, the contractor may begin work. The contractor and
homeowner will receive a signed copy of the Homeowner/ Contractor Agreement,
permit instructions, payment instructions, and any other pertinent information.

The City’s Building Inspector and SEAGO, in order to ensure that all work complies with
the applicable contract work and permit procedures, will perform inspections during the
course of construction. In addition, SEAGO staff will conduct inspections to ensure and
monitor progress and identify problems that may arise and ensure compliance with
CDBG requirements.

Every effort shall be made to do a thorough work scope, however, it is recognized that
occasionally unforeseen additional work arises during construction. In such an event,
staff, the homeowner, and the contractor must all approve a change to the work scope,
even if such change does not alter the contracted price.

The contractor must submit a release of liens, a signed Authorization for Payment and
any backup documentation to SEAGO for each payment request. SEAGO and the
City’s Building Inspector will inspect the job to determine the percentage of work
completed and certify the same by signing the Authorization for Payment. The
homeowner will also be required to sign all Authorization for Payments. SEAGO will
determine the dollar amount to draw, ensuring a minimum of ten per cent (10%)
retention before approving payment. SEAGO will review the Authorization for Payment
for appropriate signatures signifying approval prior to authorizing payment. SEAGO will
process the payment request through ADOH once they have received a copy of the
payment check from the City for the approved amount.
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SECTION 4

PROJECT COMPLETION AND CLOSE-OUT

Substantial completion is the stage in the progress of work when the owner can occupy
or utilize the area for its intended purpose. When the contractor feels that the work is
substantially complete, they shall ask the homeowner to prepare a list of items they feel
need to be completed or corrected. This list serves as the agenda for the final walk-
through inspection. Failure to include an item on the punch list does not limit the
contractor’s responsibility to complete the work in accordance with the contract for
construction.

The final phase of this project is the walk-through with the homeowner, SEAGO, the
City’s Building Inspector, and the contractor. If necessary, a punch list of items that
need attention will be prepared at this time. When all repairs are made, the contractor
will submit their final invoice for payment, and the warranty period will begin. The
homeowner’s obligation for maintenance and upkeep also begins at this time. If all work
is not completed in accordance with the contract for construction, the contractor shall
complete or correct the item needing attention and then request an additional
inspection.

Upon completion of work, the contractor must submit the standard documentation
including warranties. SEAGO, the City’s Building Inspector, and homeowner will
conduct a final inspection. Upon satisfactory completion, SEAGO will issue an
acceptance of final inspection that has been signed by the applicant. Upon issuing an
acceptance of final inspection, SEAGO will review the Authorization for Payment and
process the final disbursement.

The contractor shall provide the homeowner with all relevant project paperwork,
warranties and instructions to include the general contractor information, copies of
receipts and invoices, and safety information about the newly-installed repairs or
improvements.

All disputes or issues must be handled in accordance with the City’s Grievance
Procedure, which shall be provided to all parties.

SEAGQO is responsible for the completion of all reports and “before” and “after” photos to
the State CDBG Program. SEAGO will ensure that all case management files are
maintained properly, cost write-ups and contracts are accurate, and the work is
progressing in a timely fashion.
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SECTION 5

DEFINITIONS

Contractor: A licensed, bonded, and insured residential rehabilitation contractor eligible
to enter into contracts and perform work for the City of Bisbee’s Rehabilitation Program.

Dilapidated: A unit that will need extensive rehabilitation to make it safe and sanitary
for occupants, or. will not be made habitable by rehabilitation and requires replacement.

Fair Housing Choice: The ability of persons regardless of race, color, religion, sex,
familial status, disability, or national origin of similar income levels to have available to
them the same housing choices.

Forgivable Grant: Contractors are paid for by the City through the Community
Development Block Grant. Money paid for the repairs or replacement does not have to
be repaid by the homeowner. However, a no-interest forgivable lien will be placed
on the property. Under no condition will it be more than in second lien position.

Homeowner: An income qualified owner/occupant voluntarily participating in the City of
Bisbee Rehabilitation Program.

Household: All persons living in the same unit or home that are related by birth,
marriage, or adoption.

SEAGO: An independent non-profit agency governed by an Executive Board of City,
Town, and County Mayors within Greenlee, Graham, Cochise, and Santa Cruz
Counties.

Income: Applicant must qualify for assistance by not exceeding the current Low to
Moderate-Income limits for Cochise County.

Mobile Home/Required Replacement: A dwelling unit built prior to June 15, 1976 on a
permanent chassis, capable of being transported in one or more sections and designed
to be used with or without a permanent foundation as a dwelling when connected to on-
site utilities. This does not include recreational vehicles.

Punch List: List of items included in the emergency repairs that need to be completed
at the time of the final walk-through.



GRIEVANCE PROCEDURE

In the event of a disagreement between any parties involved in the City of Bisbee's Owner
Occupied Housing Rehabilitation Program, namely contractor, homeowner, staff, and suppliers
or other interested parties, regarding any process of the program including, but not limited to
Procurement, Bid Process, Bid Award, Payment Schedule, Change Orders, Workmanship, and
Warranties, a formal grievance procedure must be followed. Steps and time frames are
described below:

A. Filing of Protest

1. Any interested party may protest a solicitation issued by the City, or the proposed
award or the award of a City contract.

2. Content of Protest. The protest shall be in writing and shall include the following
information:

i. The name, address and telephone number of the protester;

ii. The signature of the protester or the protester's representative;

iii. [dentification of the solicitation or contract;

iv. A detailed statement of the legal and factual grounds of the protest

including copies of relevant documents; and

v. The form of relief requested.

3. The protester shall promptly supply any other information requested by the City.

B. Time for Filing Protests

1. Protests concerning improprieties in a solicitation.

i. Protests based upon alleged improprieties in a solicitation that are

apparent before bid opening shall be filed before the closing date or bid

opening.

ii. Protests based on other alleged improprieties that occur during the

solicitation process shall be filled as soon as possible and prior to the

closing or bid opening date.

2. Protests Concerning Contract Award. Protests concerning alleged improprieties in
the award of a contract shall be filed within five (5) working days of contract award.
3. In cases other than those covered in subsection (1) and (2) of this Section, protests
shall be filed within five (5) working days after the protester knows or should have
known the basis of the protest, whichever is earlier, but in no event shall a protest
be filed more than ten days after the award of a contract.

4. Protests shall be filed with the City Clerk.



5. The City Clerk shall immediately give notice of the protest to the successful
contractor if award has been made or, if no award has been made, to all persons
submitting bids/proposals.

6. Protests that are not filed within the time period required shall be deemed to be
waived and no further action shall be taken on any such protest.

C. Stay of Procurement During the Protest.

1. If a protest is filed before the award of a contract, the award may be made unless
the City Manager determines that the award of the contract is contrary to the best
interests of the City.

D. Decision by City Manager.

1. The City Manager shall issue a written decision within three (3) working days after a
protest has been filed. The decision shall include a statement of the decision with
supporting rationale and a notice of the right to appeal set forth in Section E below.
2. The City Manager shall furnish a copy of the decision to the protester by any
method that provides evidence of receipt.

3. The time limit for decision set forth in subsection (1) may be extended for good
cause for a reasonable time not to exceed thirty (30) days. The City Manager shall
notify the protester in writing that the time for the issuance of a decision has been
extended and the date by which a decision will be issued.

4. If the City Manager fails to issue a decision within the time limits set forth in
subsection (1) or (3), the protester may proceed as if the City Manager had issued
an adverse decision.

5. If the City Manager sustains the protest in whole or in part and determines that a
solicitation, proposed contract award or contract award does not comply with
applicable law and regulations, the City shall implement an appropriate remedy.

6. In determining an appropriate remedy, the City Manager shall consider all the
circumstances surrounding the procurement including, but not limited to, the
seriousness of the procurement deficiency, the degree of prejudice system, the
good faith of the parties, the extent of performance, costs to the City, the urgency of
the procurement and the impact of the relief on the functioning of the City.

E. Appeal of City Manager’s Decision.

1. An appeal from a decision entered or deemed to be entered by the City Manager
shall be filed with the City Clerk within five (5) working days from the receipt of the
City Manager's decision.

2. Content and Appeal. The appeal shall contain:

i. The information set forth in subsection (A) (2); and

il. The precise factual or legal error in the decision of the City Manager from

which the appeal is taken.

3. The City Council shall hear and consider the appeal within two (2) regular meetings.
The protester and the City Manager shall be given a reasonable opportunity to be
heard in the matter.

4. If the City Council sustains the protest in whole or in part and determines that a
solicitation, proposed contract award or contract award does not comply with
applicable law and regulations, the City shall implement an appropriate remedy
pursuant to subsection D(6) above.

5. The decision of the City Council is the final administrative action.



NOTE: This procedure does not preclude the complainant from appealing to other
parties they deem necessary, i.e., funding agency, Registrar of Contractors, or Trade
Organizations.

For Complaints regarding alleged discrimination, the City Clerk will assist
in providing the proper 504 or A. D. A. procedure.

If you have a disability and require reasonable accommodation such as an interpreter,
contact the City Clerk at (520) 432-6012



AGENDA ITEM NUMBER_/_/

LC&

Cl / C/

REQUEST FOR COUNCIL ACTION
DATE SUBMITTED: jTYPE OF ACTION: SUBJECT: DISCUSSION AND
July 25, 2011 ____RESOLUTION POSSIBLE RECOMMENDATION

REGARDING THE MISSION OF
THE BISBEE ARTS COMMISSION
AND THE POTENTIAL USE OF
THE COMMISSIONS FUNDS

DATE ACTION REQUESTED:

August 2, 2011 —__ ORDINANCE

X FORMAL ACTION
|_X REGULAR _ _CONSENT

OTHER:

TO: Mayor and Council
FROM: John Charley, Community Development Director

RECOMMENDATION:

PROPOSED MOTION:

DISCUSSION: As part of the Bisbee Arts Commission’s strategic plan multiple proposals were
developed regarding the role and activities of the Commission. The Commission is
seeking direction from the Mayor and Council on the best way to proceed both
philosophically and fiscally based upon these proposals. On March 23, 2011 the City
Council held a special session at which the BAC presented four options for the council
to consider. See Exhibit A.

FISCAL IMPACT: NA

DEPARTMENT LINE ITEM ACCOUNT:

BALANCE IN LINE ITEM IF APPROVED:

John Charley, Co