









































































































































AGENDA ITEM NUMBER =E 5

’ REQUEST FOR COUNCIL ACTION

DATE SUBMITTED: TYPE OF ACTION: SUBJECT: DISCUSSION AND
03//10/10 RESOLUTION POSSIBLE APPROVAL TO
) PURCHASE 1,854.5 SQUARE |
DA'{)’; /‘1*6C/'1f50N REQUESTED: ORDINANCE FEET OF NEW RIGHT-OF-WAY J
— FOR THE ARIZONA STREET
X FORMAL ACTION  |PROJECT IN THE AMOUNT OF
X REGULAR  CONSENT | — — $5,087.00 AFTER A $90.00
[2— — OTHER: LIMITED TITLE REPORT
—OTHER: CLEARS THE PROPERTY.

|

e ——— — —

TO: Mayor and Council

FROM: Tom Klimek, Deputy Public Works Director

RECOMMENDATION: Approve the Purchase

PROPOSED MOTION: I Move to Approve the Purchase of 1,854.5 Square Feet of New Right-of —
Way for the Arizona Street Project in the amount of $5,087.00, after a $90.00 Limited Title Report
clears the Property.

DISCUSSION: The piece of property is required to modify the intersection of Cole Avenue, Yuma
Trail, and Arizona Street. The property currently belongs to Mr. Fred Hall and is identified on Cochise
County Recorder Map #476 at the southwest corner of lot 701.  The $90.00 Limited Title Report will
clear the property for purchase.

FISCAL IMPACT: $5,177.00
DEPARTMENT LINE ITEM ACCOUNT: 18-40-22510
BALANCE IN LINE ITEM IF APPROVED: $2,181,221.75

Prepared by:é\r‘w ] l-——/z/ Reviewed by: M‘-‘N

Tom Klimek, Deputy Public Works Dir. Stephen J. Panken, City Manager




LEGAL DESCRIPTION:

A PORTION OF LOT 701, BLOCK 21, WARREN TOWNSITE, ACCORDING TO
MAP NO. 476 IN FRAME AND TUBE, RECORDS OF COCHISE COUNTY,
ARIZONA, AND DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHWEST CORNER OF SAID LOT 701;

THENCE SOUTH 86° 35' 00" EAST A DISTANCE OF 99.00 FEET AND ALONG
THE LINE OF
YUMA TRAIL ;

THENCE SOUTH 37° 03' 52 WEST A DISTANCE OF 45.00 FEET;

THENCE NORTH 59° 45' 05" WEST A DISTANCE OF 83.00 FEET ALONG THE
LINE OF COLE AVENUE TO THE POINT OF BEGINNING AND CONTAINING
1854.5 SQUARE FEET, MORE OR LESS.
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AGENDA ITEM NUMBER 4/~

REQUEST FOR COUNCIL ACTION

DATE SUBMITTED: TYPE OF ACTION: SUBJECT: CONSIDERATION
March 11, 2010 RESOLUTION OF AND POSSIBLE ACTION
. REGARDING PETITION

&‘:ﬁ ?f T;O(;l; REQUESTED: ORDINANCE PRESENTED BY GEOFF COOK

- CONCERNING THE

X FORMAL ACTION OPERATION OF
_ X _REGULAR __CONSENT REFRIGERATION
OTHER: EQUIPMENT AT SOUTHERN
- ARIZONA DISTRIBUTORS

TO: Mayor and Council

FROM: Mark J. Langlitz, City Attorney
RECOMMENDATION: Consider Petition

PROPOSED MOTION: Within determination of Mayor and Council

DISCUSSION: On February 16, 2010, Bisbee resident, Geoff Cook, presented a written Petition to
Mayor and Council advocating the “immediate cease and desist of operation of refrigeration
equipment, that is near Kasun’s foot bridge and is operated by SAD (Southern Arizona Distributors)
and requesting that “an environmental impact study be done before any development of this area is
authorized”.

2

FISCAL IMPACT: None
DEPARTMENT LINE ITEM ACCOUNT: None
BALANCE IN LINE ITEM IF APPROVED: None

I

Mark J. Langlitz, City Ajtorne \'/AR Porter ayor




RECEIVEL

This petition advocates the immediate cease and desist of o
CLERK’S OFFICE

operation of refrigeration equipment, that is near Kasur's 4oolor sreacs
bridge and is operated by SAD (Southern Arizona Distributers)
and is requesting that an environmental impact study be done
before any development of this area is authorized.
Refrigeration equipment is causing a disturbance and ruins the
harmony of the neighborhood. The noise being generated by
SAD at Kasun's foot-bridge should not be sanctioned by the
City of Bisbee.

The public through-fare at Kasuns’ foot-bridge should be
limited to pedestrian traffic. Any industrial development
should be prohibited.
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59 B COCHISE Row
plsees ARI2oN A
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February 1, 2010

Re:cent upgrade to the power grid in the area near “Kasun's Footbridge” by Southern Arizona
Distributors have enabled the equipment there to generate more noise than before. The range of the
noise created by them, can be heard 50 yards away at my residence.

A hy-bred noise is also being deposited inside my home. It sounds like “Morse Code.”

Recent removal of a trailer that was parked in front of the compressor has exposed the neighborhood to

unwanted noise.
-
L/ v i

Requesting a mediation with S.A.D., abate the noise is necessary.
The offending equipment is producing 78 Db constantly and goes to 95 Db during its active cycle.
Will you please respond to the this request in writing?

Thank You,

Geoff Cook
52 B Cochise Row
Bisbee, AZ 85603

g"\‘g N Lk\k\(@-\
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February 11, 2010
Regarding meeting with Police Chief Jim Elkins, City Attorney Mark Langly, City Manager
Steve Pauken and myself, at City Building on 2/4/2010 at 2pm. The clerk offered me the use of a
“waiting room” stocked with City Code Library. This resource hadn't been offered to me before on
my previous quest. I immediately located City Codes that would enhance my case. The clerk, as I
made notes copied documents prepared earlier and I assume delivered them to the awaiting
City Officials.
I first provided Mr. Elkins with a hastily prepared summary of an incident involving one of his officers
on the location of Southern Arizona Distributing, the night of Feb. 3®. Elkins indicated that it was
inappropriate to occupy his Officers with noise complaints.
City Representatives voiced a prepared rejection. They both told me there was nothing the City could
do, could I afford an attorney?
I'replied, “How long are you going to make me tap dance before you do something?”
Steve told me one more outburst Mr. Cook and your out of here! Disciplined and sensing the end of
my interview, I brought up facts about my previous noise problem, explaining how John Charlie had
stepped up to sponsor the City in a mediation between Plaza and myself.
Charlie facilitated the mediation with wise and prudent authority by providing the where-with-all to
allow resources be directed at the cause and remedy of unwanted sound. Litigation was not
recomimended by John Charlie.

N

Attempts by D.E.S., and City of Bisbee to stop my action were counterproductive. This stumbling
SLOWED

block placed in my way, showed eventual resolution. Other pleas of offering resources towards

mediation (cash, labor, influence) and my unwavering belief that a way could be found to return




harmony to Cochise Row finally won the day. Steve and Mark went for a private consultation.

When they returned, they seemed to agree with some of my ideas. I briefly talked about my last
mediation, how galvanized sheet metal covers were used to direct noise away from the inhabited area.
Mark and Steve said that Charlie was on vacation, but next Monday, Feb., 8" “come in to talk to
John Charlie having him start a strategy to deal with the disturbance.” I had a previous appointment
and could not show up but my wife went that day to complain. Anyway, after the City acquiesced
Mr. Elkins said “he thought a wall should be in front of the equipment at Kasun's Footbridge.

Feb., 9", I went to see John in the bas:‘osf"é;[y Hall. The clerk there told me John was doing something
else. I asked the clerk if I could get an appointment with Steve? After she called upstairs, she told me
if I wished to pursue this I would have to go to Justice Court. I asked her for a note to prove my visit
“for the record” she complied and provided me with a hand written note in City of Bisbee envelope.
An acquaintance of mine lives directly behind City Hall and has an ongoing noise problem with City
of Bisbee refrigeration system. I went to his house to ask him to sign my petition (and to regroup) 1
decided not to bother him but I noticed substantial “heater noise” emitting from the back of
City of Bisbee property. Instead of going back to the car I decided to try upstairs (City Hall) one
more time. The clerk who had helped me before told me M. Pauken wasn't available. (ever) “ If 1
wished to pursue this further I must apply to Justice Court.” I asked if she could provide something in
writing about the Feb. 4™ meeting with Elkins, Mark & Steve. I told her she made appointments with
me and co-ordinated providing copies for me. The clerk said, “I'll find someone who can answer your
question. Please wait here.” After a while Mark came in and told me if I kept coming to City Hall with
complaints they were making an injunction against me. I said I couldn't make my appointment

Monday because I had gone to the Tucson Gem & Mineral Show. I was just doing a follow-up from

the meeting. Action is urgent because the noise is getting worse. He momentarily reconsidered and




said “don't worry, were going to work with you, we need more time to coordinate.” I asked how long?
He said “a couple of days.” I mentioned he had asked at our meeting if I could afford a lawyer?

I said I can afford a lawyer but “I would rather not make you a defendant. I don't want to get anyone in
trouble.” Then I told him “You should listen to your heart on this one.” He touched his heart and said
“I'm listening to my heart.” I told him I would be waiting for his call since it could be considered
harassment if I showed up. I asked Mark if he could provide a written summary of his disposition in
this case for my records. “Nothing in writing” he replied. He did mention that he wasn't going to
“stonewall” me as was my experience previously when it became necessary to alert city authorities.
Mark then advised “Don't talk to any City employee about this, only he and maybe John.

I excused myself and left feeling slightly more hopeful but also wondering what was really going on
here?

Bottom line, I'm still enduring unnecessary noise sounds like a police scanner hurtling my inner ear and

causing sleeplessness which makes everyone in the neighborhood feel anxious.
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118 ARIZONA STREET - BISBEE, ARIZONA 85603

(520) 432-6000 * FAX (520) 432-6069
TDD (520)432-7681

Dear Mr. Cook

City staff is currently reviewing policy regarding donations and at this time
cannot accept your generous donation of custom made jewelry. Once a
decision has been made regarding this issue I will contact you directly to
discuss the best way to proceed. Please accept the return of your items

valued by you at $1500.

I look forward to continuing our business relationship. Your artistic abilities
as a sliver smith and good business practices make it a pleasure to deal with

you.

Z Ol
Respectfully
Doug




Ir

Environmental concerns of a citizen get perfunctory attention of City authorities who tend to preserve
an established protocol of “were not taking a stand” (but we suggest you leave voluntarily or you will
be escorted away).

Having exhausted normal inquiry contact, finding my efforts unproductive I devised a plan to get an
audience with the noise sanctioning mystery official who blocked action in my noise complaints.
Enjoying an ongoing favorable business relation with Queen Mine Tour, but having to admit to myself
noise problems in my residence had become a health issue. I decided to “lobby” the City and throw
caution to the wind. This action I devised follows no established pattern but got results.

I told my patron at Queen Mine Tour, I felt like doing a good deed. I said I was lobbying the City
about a reclamation effort I was doing. My patron replied I will have to clear it with City Hall.

After he called City of Bisbee, they said they needed a written “waiver” explaining the terms of my
donation. I wrote a letter to City of Bisbee, I have a copy. The parcel was accepted by my patron.
Next day my patron said he was told he couldn't accept my gift because of “conflict of interest” would
I please take them back. I took them back...went to City Hall to ask John Charlie what's up with not
taking my gift after they had been accepted. He told me it had to be “cleared with Finance Dept.”

I went to the Finance Dept., and I asked Rochelle if she could make an inventory record and document
my gift, so that it could be accepted. This she did, brought a receipt copy, I put it with the jewelry
parcel and went to Queen Mine Tour to re-give it.

P

When my patron re-accepted my donation I figured everything had been “put right.” WRONG!

Next day my patron told me he still couldn't accept my gift and would be “fire: if I didn't take it back




Back and he couldn't do any business with me until I got my dispute with Joy Timbers settled. Itold
him I know lines of respect had been crossed by my lobbying effort. I wasn't sure that etiquette
dictated. I told him I would understand if he chose never to talk to me again because of the disturbance
he was experiencing, I begged his pardon and told him”City of Bisbee has made me poison to you”
and Queen Mine Tour.
I told my patron I would accept the parcel only if it were accompanied by a note describing the
circumstances of his re-re-giving. He he did for me. I promised my patron I would have no further
contact with him or Queen Mine Tour until it was safe. I still feel bad for getting him in trouble with
City of Bisbee. Unfortunately, I had offered to service my account with Queen Mine Tour by replacing
unsold stock with up-graded items. This has been made impossible. What was a mutually beneficial
relationship was soured because of policy of City staff to:

“Not take a position” -- City Manager Steve Pauken, City Attorney Mark Langly

“Noise Sanctioned — Judge Morales
“Accept it or be incarcerated.”

“Nothing to Mediate” Sgt., Ben Reyna “Don't come back. I will arrest you
for false filing.”

“Talk to Morales — Pauken, Officer Scott Long vov witl B¢ ARRESTIED FOR PALSE

o PLING
“Nothing in writing”
“Have to get an injunction against you because your bothering us.” L AM G (TT2.

“My Officers shouldn't be bothered by this. Elkins
Awart sHato BE INFRoUT ofF RE A FeoTRRIpG§




ol

February 11, 2010

Other memories of my recent meeting include at the close of the meeting I had an opportunity to ask
what the City's official position is, Pauken replied, “ the City isn't taking a position.” Mark nodded and
concurred with Steve and Elkins. When I inquired about Police policy? He also indicated he wasn't
taking a position..

During my consult with Steve, Mark and Elkins, I asked why there was not set decibel standard above
which enforcement is mandatory? I said “City of Bisbee or Bisbee Police Dept., was unable to
respond to any noise complaints adequately because of policy. Not including science to measure the

noise. To this Steve (mocking & sarcastic) “We have science” he didn't describe exactly what he was

suggesting.




AGENDA ITEM NUMBER,S

REQUEST FOR COUNCIL ACTION

DATE SUBMITTED: TYPE OF ACTION: SUBJECT: DISCUSSION ||

February 26, 2010 RESOLUTION AND POSSIBLE APPROVAL

_ OF THE AGREEMENT WITH
DATE ACTION REQUESTED: ORDINANCE THE STATE OF ARIZONA |
March 16, 2010 —_ W

FOR FUNDING OF WINDOW

X FORMAL ACTION REPLACEMENTS AT CITY
REGULAR X CONSENT HALL

|

_ OTHER:

— —

H
|
|
|

TO: Mayor and Council

FROM: Stephen J. Pauken, City Manager

RECOMMENDATION: Approve Agreement.

PROPOSED MOTION: [ move to approve the agreement with the State of Arizona for the
funding of window replacements at City Hall.

DISCUSSION: The City applied to the State of Arizona Department of Commerce (ADOC) for
funding of window replacements at City Hall through the American Recovery and Reinvestment Act
(ARRA) Arizona Balance of State Energy Efficiency Block Grant (ABS-EECBG) Program in the
amount of $72,852.76. The application was approved and ADOC has requested that the City sign the
attached Agreement in order to receive the funding. The Agreement has been reviewed and approved
as to form by the City Attorney. There is no requirement for matching funds by the City.

FISCAL IMPACT: § 72,852.76

DEPARTMENT LINE ITEM ACCOUNT: 78-40-79000

BALANCE IN LINE ITEM IF APPROVED: $2.9 Mil.

Reviewed by: M

Stephen J. Pﬁ‘ﬂ(en, City Manager

Mark J. Langlitz, City "

Prepared by:




]anice K. Brewer A Donald E. Cardon
Governor ﬁ Director
ARIZONA DEPARTMENT

OF COMMERCE
The center for economic advancement

February 16, 2010

RE: RFI 016-10 ABS-EECBG

Dear Offeror:

Enclosed are two (2) copies of the above referenced Contract. Please sign and date and return
them to the attention of Larry Gavel at Arizona Department of Commerce, 1700 W. Washington
St., Suite B-32, Phoenix, AZ 85007. The contract will be countersigned by Commerce and one
original will be returned to you for your records.

Should there be any questions, please contact Mr. Gavel at (602) 771-1110 or

1 azcommerce.com. Lisa Henderson will contact you regarding payment and reporting
requirement and provide other programmatic information. You can contact Ms. Henderson at
(602) 771-1134 or lisah@azcommerce.com.

Sincerely,

Susan Olney,
Procurement Technician
Arizona Department of Commerce

C.
Larry Gavel
Lisa Henderson
RS —
- T e,
w""”’"” 1730 West Washington Street | Executive Tower i Suite 600 | Phoenix AZ 85007
atl T 602771 100 @ F 602 771 1200 | wwwazcommerce.com N““’*\M




COMMERCE CONTRACT NO.: 1016-10-03

AMERICAN RECOVERY AND REINVESTMENT ACT

ARIZONA BALANCE OF STATE
ENERGY EFFICIENCY BLOCK GRANT PROGRAM

BETWEEN

STATE OF ARIZONA, DEPARTMENT OF COMMERCE
ENERGY OFFICE

And
CITY OF BISBEE

This American Recovery and Reinvestment Act (ARRA) Arizona Balance of State Energy
Efficiency Block Grant (ABS-EECBG) Program Contract is made, by and between the State of
Arizona, Department of Commerce, Energy Office, located at 1700 W. Washington, Suite 220,
Phoenix, Arizona 85007, hereinafter referred to as Commerce, authorized to contract under A.R.S. §41-
1504, "Powers and Duties" and the City of Bisbee, located at 118 Arizona Street, Bisbee, AZ 85603.

WHEREAS, ARRA was enacted to preserve and create jobs and promote economic recovery, assist
those most impacted by the recession, provide investments needed to increase economic efficiency by
spurring technological advances in science and health, invest in transportation, environmental protection,
and other infrastructure that will provide long-term economic benefits, stabilize State and local
government budgets, in order to minimize and avoid reductions in essential services and counter
productive State and Local tax increases. Recipients shall use grant funds in a manner that maximizes
job creation and economic benefit.

WHEREAS, Commerce desires to engage the Contractor to render certain services, hereinafter
described, in connection with an ARRA work program funded through the U.S. Department of Energy
(DOE). The primary mission of the ABS-EECBG funds are to assist, coordinate, and collaborate with
eligible local government entities in applying for the established allocation and implementing projects
focused on increasing energy efficiency, reducing energy use, and reducing fossil fuel emissions.

In consideration of the mutual representations and obligations hereunder Commerce and Contractor
agree as follows:

1. GENERAL REQUIREMENTS:
Contractor shall implement the incentives per the attached RF! for ABS-Energy Efficiency
Block Grant Program services under the terms of this Contract.

2. SPECIFIC REQUIREMENTS:

The Contractor shall perform the services under this Contract, in accordance with the attached
RFI response as Exhibit A.

3. REPORTS:
All reports are due per the terms and conditions and the attached RFI response. Commerce will
provide guidance regarding the reporting deliverable.




COMMERCE CONTRACT NO.: 1016-10-03
SPECIAL TERMS AND CONDITIONS

TERM OF CONTRACT:

This Contract shall become effective upon signature by both parties and continue through one
year, unless extended, terminated, or cancelled as otherwise provided herein. Contract may be
extended up to 2012.

CONTRACT BUDGET:
2.1.  The total budget for this Contract shall not exceed $72,852.76.

2.2. The Contractor agrees that it will use the funds solely for the purposes outlined in the
Scope of Work and in accordance with the attached RFI Budget, Exhibit A.

2.3. If Progress Reviews reveal deficiencies, such as funds not disbursed, jobs not created,
insufficient technical monitoring, or failure to meet reporting requirements, Commerce
reserves the right to place a hold on current balances, and withhold further funding until
deficiencies are corrected.

2.4. Prior written approval by Commerce must be given for any adjustment to budget line items
as outlined in Exhibit A. No change to the original Scope of Work may be made.

AVAILABILITY OF FUNDS:

Funds appropriated under ARRA and obligated to this award are available for reimbursement of
costs until September 13, 2012. Every payment obligation of Commerce under this Agreement is
conditioned upon the availability of funds appropriated or allocated for the payment of such
obligation. If funds are not allocated and available for the continuance of this Agreement, this
Agreement may be terminated by Commerce at the end of the period for which funds are
available. No liability shall accrue to Commerce in the event this provision is exercised, and
Commerce shall not be obligated or liable for any future payments or for any damages as a result
of termination under this paragraph.

FLOW DOWN REQUIREMENT:

Contractor shall comply with requirements of applicable Federal, State, and local laws,
regulations, Department of Energy (DOE) and Commerce policy and guidance, and shall flow
down the requirements of applicable Federal, State, and local laws, regulations, DOE and
Commerce policy and guidance to subcontractors at any tier to the extent necessary to ensure
the Contractor’'s compliance with the requirements.

SEGREGATION OF COSTS:

Contractor must segregate the obligations and expenditures related to funding under ARRA.
Financial and accounting systems should segregate, track and maintain these funds apart and
separate from other revenue streams. No part of the funds from ARRA shall be commingled with
any other funds or used for a purpose other than that of making payments for costs allowed for
ARRA projects.

PROHIBITION ON USE OF FUNDS:
None of the funds provided under this contract may be used for any casino or other gambling
establishment, aquarium, zoo, golf course, or swimming pool.




10.

COMMERCE CONTRACT NO.: 1016-10-03

PREVAILING WAGES:

All laborers and mechanics employed by Contractor and subcontractors on projects funded under
ARRA may be required to be paid prevailing wages as applicable in accordance with rules and
guidelines determined by the DOE.

DAVIS-BACON ACT REQUIREMENTS:

Contractors and subcontractors employed on projects receiving funds under ARRA shall provide
information which validates that all laborers and mechanics on projects funded directly by or
assisted in whole or in part by and through funding appropriated by the Act are paid certain wage
rates not less than those prevailing on projects of a character similar in the locality as determined
by subchapter IV of Chapter 31 of title 40, United States Code (Davis-Bacon Act). (from ARRA
Section 1606).

In accordance with the United States Housing Act of 1948 all laborers and mechanics employed
or working upon the site of work will be paid unconditionally and not less often than once a week,
and without subsequent deduction or rebate on any account regardless of any contractual
relationship which may be alleged to exist between the contractor and such laborers and
mechanics. ***** Additional information regarding the Davis Bacon Act is included in this
clause of the contract with Commerce. Paragraph 8 can be found at the following link
http://www.dol.gov/dol/allcfr/esa/title 29/part 5/29CFR5.5.htm. Please print out the 7 pages
and add them to vour contract information. Please be sure to include this or refer to this
information in all future contracts.*****

PROTECTION OF WHISTLEBLOWERS:

Prohibition on Reprisals: An employee of any non-Federal employer receiving funds under ARRA
may not be discharged, demoted, or otherwise discriminated against as a reprisal for disclosing,
including a disclosure made in the ordinary course of an employee’s duties, information that the
employee believes is evidence of gross management of grant funds; gross waste of funds;
danger to public health or safety related to implementation or use of funds; abuse of authority; or
violation of law, rule or regulation.

INDEMNIFICATION:

Contractor agrees to indemnify, defend, save and hold harmless the State of Arizona, and their
respective directors, officers, officials, agents and employees (hereinafter referred to as
"Indemnitee") from and against any and all claims, actions, liabilities, costs, losses, or expenses,
including reasonable attorney's fees, (hereinafter collectively referred to as "Claims") arising out
of actual or alleged bodily injury or personal injury of any person (including death) or loss or
damage to tangible or intangible property caused, or alleged to be caused, in whole or in part, by
the negligent or willful acts or omissions of Contractor or any of Contractor's directors, officers,
agents, employees, volunteers or subcontractors. This indemnity includes any claim or amount
arising or recovered under the Workers' Compensation Law or arising out of the failure of
Contractor to conform to any federal, state or local law, statute, ordinance, rule, regulation or
court decree. It is the specific intention of the parties that the Indemnitee shall, in all instances,
except for Claims arising solely from the negligent or willful acts or omissions of the Indemnitee,
be indemnified by Contractor from and against any and all Claims. It is agreed that Contractor
will be responsible for primary loss investigation, defense and judgment costs where this
indemnification is applicable.

This indemnity shall not apply if the contractor or sub-contractor(s) is/fare an agency, board,
commission or university of the State of Arizona.
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COMMERCE CONTRACT NO.: 1016-10-03
AMENDMENTS:
This Contract is issued under the authority of the Chief Procurement Officer who signed this
Contract. The contract may be modified only through a Contract Amendment within the scope of
the Contract. Changes to the Contract, including the addition of work or materials, the revision of
payment terms, or the substitution of work or materials, directed by a person who is not
specifically authorized by the procurement officer in writing or made unilaterally by the Contractor
are violations of the contract and of applicable law. Such changes, including unauthorized written
Contract Amendments shall be void and without effect, and the Contractor shall not be entitled to
any claim under this Contract based on those changes.

AUDIT OF RECORDS:

Pursuant to A.R.S. §§ 35-214 and 35-215, the Contractor shall retain and shall contractually
require each subcontractor to retain all data, books, and other records (“records”) relating to this
Contract for a period of five years after completion of the Contract. All records shall be subject to
inspection and audit by the State at reasonable times. Upon request, the Contractor shall
produce the original of any or all such records. Audit of this contract will be conducted pursuant to
Office of Management and Budget (OMB) Circular A-133 when applicable.

APPLICABLE LAW:
This Contract shall be governed and interpreted by the laws of the State of Arizona.

PROGRAM REVIEW AND SITE VISITS:

Commerce has the right to make site visits at reasonable intervals for purposes of review of
project accomplishments and management control systems and to provide technical assistance, if
required. Contractor will provide reasonable access to facilities, office space, resources, and
assistance for the safety and convenience to Commerce representatives in the performance of
their duties. All site visits and evaluations must be performed in a manner that does not unduly
interfere with or delay the work.

RIGHTS IN DATA:

Commerce may duplicate, use, and disclose in any manner and for any purpose whatsoever,
within the limits established by Federal and State laws and regulations, all information relating to
this Contract.

ENTIRE CONTRACT:

This Contract, including exhibits, attachments, and modifications approved in accordance
herewith, shall constitute the entire Contract between the parties and supersede all
understandings, oral or written.

OFFSHORE PERFORMANCE OF WORK PROHIBITED:

Due to security and identity protection concerns, direct services under this Contract shall be
performed within the borders of the United States. Any services that are described in the
specifications or scope of work that directly serve the State of Arizona or its clients and may
involve access to secure or sensitive data or personal client data or development or modification
of software for the State shall be performed within the borders of the United States. Unless
specifically stated otherwise in the specifications, this definition does not apply to indirect or
“overhead” services, redundant back-up services or services that are incidental to the
performance of the Contract. The provision applies to work performed by subcontractors at all
tiers.
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18. COMPLIANCE REQUIREMENTS FOR A.R.S. § 41-4401, GOVERNMENT PROCUREMENT:
E-VERIFY REQUIREMENT:

18.1. The contractor warrants compliance with all Federal immigration laws and regulations
relating to employees and warrants its compliance with Section A.R.S. § 23-214,
Subsection A. (That subsection reads: “After December 31, 2007, every employer, after
hiring an employee, shall verify the employment eligibility of the employee through the E-
Verify program.)

18.2. A breach of a warranty regarding compliance with immigration laws and regulations shall
be deemed a material breach of the contract and the contractor may be subject to
penalties up to and including termination of the contract.

18.3. Failure to comply with a State audit process to randomly verify the employment records of
contractors and subcontractors shall be deemed a material breach of the contract and the
contractor may be subject to penalties up to and including termination of the contract.

18.4. The State Agency retains the legal right to inspect the papers of any employee who works
on the contract to ensure that the contractor or subcontractor is complying with the
warranty under paragraph 1.

18.5. Questions about E-Verify see website below:
http://iwww.uscis.gov/portal/site/uscis/menuitem.eb1d4c2a3e5b9ac89243c6a7543f6d
1a/?vgnextoid=6a0988¢60a405110VgnVCM1000004718190aRCRD&vgnextchannel=6
a0988e60a405110vVgnVCM1000004718190aRCRD

19. IRAN INVESTMENTS:
In Accordance with A.R.S. §35-393.06, the offeror hereby certifies that the offeror does not have
scrutinized business operations in Iran.

20. SUDAN INVESTMENTS:
In Accordance with A.R.S. §35-393.06, the offeror hereby certifies that the offeror does not have
scrutinized business operations in Sudan.

21. PURCHASE OF AMERICAN-MADE EQUIPMENT AND PRODUCTS:
To the greatest extent practicable, all equipment and products purchased with funds made
available under this award should be American-made.

21.1. Use of American Iron, Steel, and Manufactured Goods
21.1.1.None of the funds appropriated or otherwise made available by this Act may be
used for the project for the construction, alteration, maintenance, or repair of a
public building or public work unless ali of the iron, steel, and manufactured goods
used in the project are produced in the United States.

21.1.2.Subsection (22.1.1.) shall not apply in any case or category of cases in which the
head of the Federali department or agency involved finds that 1) applying
subsection (22.1.1.) would be inconsistent with the public interest; 2) iron, steel,
and the relevant manufactured goods are not produced in the United States in
sufficient and reasonable available quantities and of a satisfactory quality; or 3)
inclusion of iron, steel, and manufactured goods produced in the United States will
increase the cost of the overall project by more than 25 percent.

21.1.3. If the head of a Federal department or agency determines that it is necessary to
waive the application of subsection (22.1.1.) based on a finding under subsection
(21.1.2.), the head of the department or agency shall publish in the Federal
Register a detailed written justification as to why the provision is being waived.
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21.1.4. This section shall be applied in a manner consistent with United States obligations
under international agreements. (from ARRA SEC.2605)

FALSE CLAIMS ACT:

Contractor and subcontractors shall promptly refer to Commerce any credible evidence that a
principal, employee, agent, contractor, subgrantee, subcontractor or other person has submitted
a false claim under the False Claims Act or has committed a criminal or civil violation of laws
pertaining to fraud, conflict or interest, bribery, gratuity or similar misconduct involving those
funds.

INFORMATION IN SUPPORTING OF ARRA REPORTING:

Contractor may be required to submit backup documentation for expenditures of funds under the
ARRA including such items as timecards and invoices. Contractor shall provide copies of backup
documentation at the request of the Contracting Officer or designee.

REPORTS:

The final invoice payment cannot be made until the final report and all project tasks listed in
exhibit A have been submitted to Commerce. The Contractor shall submit to the EECBG
Program, Grant Administrator at Commerce, a final report. This report will include copies of
invoices indicating the equipment, date of delivery and lists of rebates or other incentives given.
The Agency shall process the claim for prompt payment in accordance with the standard
operating procedures of the State.

24.1. Financial Report Form:
The Financial Report shall show per line item current expenditures of the reporting period
and cumulative expenditures to date.

24.2. Monthly Detailed Expense Financial Reports:
Detailed financial expense documentation reports generated by Contractor's accounting
system that reflect Contractor's budget expenses must be submitted monthly with a
Payment Request for the purpose of fiscal desk-audit monitoring.

24.3. Performance Progress Report as Required by Section 1512 of ARRA:
Contractor shall submit to Commerce no later than five (5) working days after the end of
each calendar quarter an ARRA Performance Progress Report. A report form template
will be forwarded to Contractor at a later date providing specific ARRA Performance
Progress reporting requirements. It is subject to change pursuant to additional
requirements as provided by DOE.

24.4. Report Submittal Requirements:
Payment Request Forms must be submitted even if there was no production or fiscal
activity during the report month.

24.5 |Information in Supporting of ARRA Reporting:
Contractor may be required to submit backup documentation for expenditures of funds

under ARRA including such items as timecards and invoices. Contractor shall provide
copies of backup documentation at the request of Commerce or designee.




25.

26.

27.

28.

COMMERCE CONTRACT NO.: 1016-10-03
SUBMITTAL ADDRESS:
All Payment Request Forms and Report Forms must be directed to:
Arizona Department of Commerce
Energy Office — -Lisa Henderson
1700 W. Washington, Suite 220
Phoenix, Arizona 85007

CONFIDENTIALITY OF RECORDS:

The Contractor shall establish and maintain procedures and controls that are acceptable to the
State for the purpose of assuring that no information contained in its records or obtained from the
State or from others in carrying out its functions under the contract shall be used by or disclosed
by it, its agents, officers, or employees, except as required to efficiently perform duties under the
contract. Persons requesting such information shall be referred to the State. Contractor also
agrees that any information pertaining to individual persons shall not be divulged other than to
employees or officers of the Contractor as needed for the performance of duties under the
contract, unless otherwise agreed to in writing by the State.

CONFIDENTIALITY INFORMATION:

If a person believes that any portion of a proposal, bid, offer, specification, protest or
correspondence contains information that should be withheld, then the Procurement Officer shall
be so advised in writing (Price is not confidential and will not be withheld). Such material shall be
identified as confidential wherever it appears. The State, pursuant to A.C.R.R. R2-7-104, shall
review all requests for confidentiality and provide a written determination. If the confidential
request is denied, such information shall be disclosed as public information, unless the person
utilizes the "Protest" provision as noted in §41-2611 through §41-2616.

PROGRAM MONITORING:

The Contractor agrees to meet with Commerce at reasonable intervals for purposes of review of
the work and progress of the activities of the Contractor. Contractor hereby agrees to provide
Commerce with all required forms, information, reports and documentation required by the Scope
of Work.

CANCELLATION:

The State reserves the right to cancel the whole or any part of the contract due to failure of the
Contractor to carry out any term, promise, or condition of the contract. The State will issue a
written ten (10) day notice of default to the Contractor for acting or failing to act as in any of the
following:

28.1. The Contractor provides personnel that do not meet the requirements of the contract.

28.2. The Contractor fails to perform adequately the services required in the contract.

28.3. The Contractor attempts to impose on the State, personnel, which are of an
unacceptable quality.

28.4. The Contractor fails to furnish the required product within the time stipulated in the
contract.

28.5 The Contractor fails to make progress in the performance of the requirements of the
contract and/or gives the State a positive indication that the Contractor will not or
cannot perform to the requirements of the contract.

If the Contractor does not correct the above problem(s) within ten (10) days after receiving the
notice of default, the State may cancel the contract. If the State cancels the contract pursuant to
this clause, the State reserves all rights or claims to damage for breach of contract.
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TERMINATION BY EITHER PARTY:
Commerce and Contractor reserves the right to terminate the contract at any time, without
penalty or recourse, by giving written notice to either party at least thirty (30) days prior to the
effective date of such termination. In the event of termination pursuant to this paragraph, all
documents, data, and reports prepared by the Contractor under the contract shall, at the option of
Commerce, become property of the State of Arizona. The Contractor shall be entitled to receive
just and equitable compensation for that work completed prior to the effective date of termination.

SUSPENSION OR DEBARMENT STATUS:

If the firm, business or person submitting this bid or offer has been debarred, suspended or
otherwise lawfully precluded from participating in any public procurement activity with any
Federal, State or Local Government, the bidder or offeror must include a letter with its bid or offer
setting forth the name and address of the governmental unit, the effective date of the suspension
or debarment, the duration of the suspension or debarment, and the relevant circumstances
relating to the suspension or debarment. Failure to supply the letter or to disclose in the letter all
pertinent information regarding a suspension or debarment shall result in rejection of the bid or
offer or cancellation of a contract. The State also may exercise any other remedy available by
law.

SUSPENSION OR DEBARMENT CERTIFICATION:

By signing the offer section of the Offer and Acceptance page, SPO Form 203, the bidder or
offeror certifies that the firm, business or person submitting the bid or offer has not been
debarred, suspended or otherwise lawfuily precluded from participating in any public procurement
activity with any Federal, State or Local Government. Signing the offer section without disclosing
all pertinent information about a debarment or suspension shall result in rejection of the bid or
offer or cancellation of a contract. The State also may exercise any other remedy available by
law.

AMERICANS WITH DISABILITIES ACT OF 1990:

The Contractor shall comply with the Americans With Disabilities Act of 1990 (Public Law 101-
336) and the Arizona Disability Act of 1992 (A.R.S. 41-1492 et. seq.), which prohibits
discrimination on the basis of physical or mental disabilities in delivering contract services or in
the employment, or advancement in employment of qualified individuals.

LICENSES:

Contractor shall maintain in current status all Federal, State, and local licenses and permits
required for the operation of the business conducted by the contractor. All Professional
Architects and Engineers shall be registered with the Board of Technical Registration.

ACCESS TO RECORDS:

With respect to each financial assistance Contract awarded utilizing at least some of the funds
appropriated or otherwise made available by ARRA, any representative of an appropriate
inspector general appointed under section 3 or SG of the Inspector General Act of 1988 (5 U.S.C.
App.) or of the Comptroller General is authorized 1) to examine any records of the contractor or
grantee, any of its subcontractors or subgrantees, or any state or local agency administering such
contract that pertain to and involve transactions relation to, the subcontract, grant, or subgrant;
and 2) to interview any officer or employee of the contractor, grantee, subgrantee, or agency
regarding such transactions.

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) REQUIREMENTS:

Each project will require an individual NEPA review and determination. You must submit an
environmental questionnaire to Commerce for each project in order to allow DOE to conduct an
individual NEPA review and determination.
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No project should be initiated if an environmental assessment (EA) or environmental impact
statement (EIS) is required. This restriction does not preclude the Contractor from performing
information gathering and analysis, documentation, dissemination, and training, and providing
technical advice and planning assistance for the activities.

if DOE determines that NEPA requires the preparation of an EA or EIS for a proposed project, the
Contractor will be responsible for paying the cost of preparing an EA or EIS. Preparation of these
types of NEPA documents can require 6-24 months. Accordingly the Contractor should carefully
consider whether such projects are consistent with the objectives of the ARRA and will allow the
expenditure of funds within the time periods allowed for by that statute.

WASTE STREAM:

Prior to the expenditure of ARRA funds the Contractor working with the sub-grantee is required to
provide a “Letter of Assurance” that they will create and fulfill a waste stream disposal plan for
sanitary or hazardous waste generated by the proposed activities to Commerce.

Commerce will provide a “Letter of Assurance/Waste Stream Disposal Plan” template along with
product disposal guidelines to the community that has project activities for waste stream
management for either sanitary or hazardous waste which includes, but is not limited to; old light
bulbs, lead ballasts, piping, roofing material, discarded equipment, debris, asbestos, etc.

The Arizona Department of Environmental Quality (ADEQ) is the state’s environmental regulatory
agency. ADEQ is responsible to ensure that businesses and facilities operate according to state
and federal environmental laws and regulations. For information regarding the development of a
Hazardous and sanitary waste stream disposal plan, contact ADEQ at

http://www.azdeg.gov/environ/waste/hazwaste/index.html .

DECONTAMINATION AND/OR DECOMMISSIONING (D&D) COSTS:
Notwithstanding any other provisions of this Contract, the ARRA funds shall not be responsibie
for or have any obligation to the recipient for:

37.1. DA&D of any of the recipient’s facilities;

37.2. Any costs which may be incurred by the contractor in connection with the D&D of
any of its facilities due to the performance of the work under this Contract, whether
said work was performed prior to or subsequent to the effective date of this
Contract.

HISTORIC PRESERVATION:

Prior to the expenditure of Federal funds to alter any structure or site, the Contractor is required
to comply with the requirements of Section 106 of the National Historic Preservation Act (NHPA),
consistent with DOE’s 2009 letter of delegation of authority regarding the NHPA. Section 106
applies to historic properties that are listed in or eligible for listing in the National Register of
Historic Places. In order to fulfill the requirements of Section 106, the contractor must contact the
State Historic Preservation Officer (SHPO), and, if applicable, the Tribal Historic Preservation
Officer (THPO), to coordinate the Section 106 review outlined in 36 CFR Part 800. SHPO contact
information is available at: http://azstateparks.com/SHPO/index.html.
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39. INCORPORATION BY REFERENCE:

The State hereby incorporates by reference the Uniform Terms and Conditions. A copy of the
text may be found at www.azspo.az.gov. If the offeror would prefer a hard copy, please contact
the State Procurement Office at 100 N. 15" Avenue, Phoenix, Arizona 85007.

40. INCORPORATION BY REFERENCE:

The State hereby incorporates all ARRA terms and conditions in to this RFGA. The entire text
may be found at http://www.management.energy.gov/documents/ARRAAttachment4. pdf.

41. SUBCONTRACTS

Contractor may, with notification to Commerce, enter into written subcontract(s) for performance
of certain functions under this Contract.

41.1 No subcontract, which the contractor enters into with respect to performance under
this Agreement, shall in any way relieve the contractor of any responsibility for
performance of its duties as specified in this Contract.

41.2 Contractor shall give Commerce immediate notice in writing of any action or suit
filed and prompt notice of any claim made against contractor by any subcontractor
or vendor which in the opinion of the Contractor may result in litigation related in
any way to this contract with Commerce.

42. PAYMENT PROCEDURE

42.1. Program expenses for this Contract are allowable beginning the effective date of this
Contract.

42.2 Reimbursement requests may be submitted to Commerce on a Payment Request Form
no later than the 5" of each month. Items to be reported on are dollar amount requested,
name of customer worked on, any Davis-Bacon reports, and project status compared to
timeline submitted.

42.3. Commerce shall provide to Contractor a master template for the Payment Request Form
and the Financial Report Form to use in requesting ARRA funds during the term of the
Agreement.

42.4. Reimbursement requests will be processed for payment upon determination that all
reporting elements have met requirements. If reimbursement requests do not meet
requirements, Commerce will provide a report listing areas out of compliance and
remedies needed to bring the request into compliance. This shall be done within a
maximum of 10 days.

42.5. Contractor may submit to Commerce a monthly payment request for projects completed to
date on a monthly Payment Request Form, a Financial Report Form showing monthly and
cumulative expenditures by line item. All documents must indicate the Contract number.
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All notices, demands, and communications provided for herein or made hereunder shall be
delivered, or sent by certified mail, return receipt requested, addressed in each case as follows,
until some other address shall have been designated in a written notice to the other party hereto

given in like manner:

If to CONTRACTOR:
City of Bisbee

118 Arizona Street
Bisbee, AZ 85603

Contractual/Financial Contact

Supervisor. Tom Klimek

PHONE: 520-423-6002

FAX: 520-432-2642

EMAIL: TKlimek@cityofbisbee.com

If to COMMERCE:

Arizona Department of Commerce
Energy Office

1700 W. Washington, Suite 220
Phoenix, AZ 85007

Reporting/Financial Contact
Lisa Henderson

EECBG Grant Administrator
PHONE 602-771-1134: FAX 602 771-1203

EMAIL: lisah@azcommerce.com

Contractual

Larry Gavel, CPPO

Procurement Officer

PHONE: 602-771-1110: FAX: 602-771-1202

EMAIL: larrya@azcommerce.com

IN WITNESS WHEREFORE, the parties hereto have executed this Contract.

COMMUNITY

By

W.J. Porter, Mayor
City of Bisbee

Date

STATE OF ARIZONA
DEPARTMENT OF COMMERCE

By
Jerry Ewing
Deputy Director

Date
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City Manager Report, March 16, 2010

1.

Attached is the General Fund Summary Report for the period ended February 28, 2010.
Revenues for the year to date are at 58% of budget, while expenditures are at 57% of budget. The
benchmark for this period is 67%, so both revenues and expenditures are well below the level we
projected for the year. Fortunately, we have been vigilant with regard to expenditures throughout
the fiscal year due to the deep recession we are experiencing, so we are maintaining a positive
position in the General Fund. Even though there are positive economic indicators that would give
us some reason for optimism, we will continue to be very frugal for the remainder of the fiscal
year. There are four months remaining in the fiscal year.

The Street Division fund continues to remain a challenge, and continues to show a negative
balance of over $48,000.00 at the end of February.

Because of our continuing challenges maintaining a positive budget, we were forced to reduce
our workforce by two persons in March. One person who is a General Fund employee was
reduced in the Public Works Department, and one person was reduced from the Street
Department, which is funded primarily from HURF funds.

Arizona Street Update — Mr. Klimek and I continue to meet with ADOT and our engineering
consultants on a bi-weekly basis at the ADOT regional office in Tucson. Construction plans are
95% complete, and most phases of plan review are now complete and headed toward 100%
completion. The environmental phase was completed on March 10, 2010 and submitted for
ADOT review. We are currently working toward a goal of starting construction around August
1%, but please keep in mind that all schedules are subject to change.

Other Current Events




City of Bisbee
General Fund Summary
Month Ending February 28, 2010
67% of the Fiscal Year Has Elapsed

Revenue Last Year % This Year %
Taxes 2,273,999.94 62.5 2,164,540.60 60.6
License &Permits 80,423.93 76.1 53,979.54 51.8
Intergovernmental 655,684.24 67.7 565,501.18 66.7
Charges For Services 848,579.83 68.9 775,503.40 60.4
Fines & Forfeitures 9,794 .42 - 368.36 3.0
Miscellaneous 262,671.58 94.6 163,003.41 51.2
Contributions & Transfers 190,347.49 295 196,187.78 314
Total Revenue 4,321,501.43 63.0 3,919,084.27 58.0
Expenditures

Mayor & Council 37,023.09 63.1 29,236.94 55.1
City Manager 83,742.32 63.8 84,299.63 65.2
Finance 252.010.19 67.2 256,488.37 67.5
City Clerk 90,458.94 53.8 88,262.54 58.1
Comm Development 105,537.58 44.6 87,891.51 394
Admin & Gen Govt 538,918.36 60.7 403,666.35 52.2
Personnel 46,858.14 65.2 41,055.56 61.8
Legal Services 80,446.69 63.6 63,551.41 50.1
Water System 4,908.59 29.8 4,987.39 47.5
Information Sys 21,088.46 53.7 18,504.73 459
Police 1,250,877.97 64.2 1,149,025.49 60.6
Fire 1,120,101.78 66.6 1,090,432.23 63.0
City Magistrate 15,439.50 51.5 11,808.87 246
Cemetery 3,914.85 17.2 1,784 .53 9.3
Bldg & Maint 53,382.79 62.6 48,103.81 54.6
PW Admin 86,030.67 48.9 109,869.05 62.7
Garage 62,608.15 40.2 61,774.91 43.0
Bldg Inspector 41,549.58 57.9 37,179.83 53.9
Parks 98,178.34 62.5 92,637.53 59.0
Pool 36,887.75 44,9 20,163.63 34.5
Library 125,533.74 55.7 128,093.86 56.3
Sr. Center 11,136.26 64.6 11,942.22 64.1
Contingency 757.50 0.8 4.397.00 27
Total Expenditures 4,167,391.24 60.7 3,845,157.39 56.9
Net Revenue Over Exp 154,110.19 73,926.88






